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DEFINITIONS
§1.1 [Reserved]
[66 FR 42269, Aug. 10, 2001]

§1.2 Liability of principal for act of
agent.

The act, omission, or failure of any
official, agent, or other person acting
for any individual, association, part-
nership, corporation, or trust, within
the scope of his employment or office,
shall be deemed the act, omission, or
failure of such individual, association,
partnership, corporation, or trust as
well as of such official, agent, or other
person.

§1.3 Definitions.

Words used in the singular form in
the rules and regulations in this chap-
ter shall be deemed to import the plu-
ral and vice versa, as the context may
require. The following terms, as used in
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the Commodity Exchange Act, or in
the rules and regulations in this chap-
ter, shall have the meanings hereby as-
signed to them, unless the context oth-
erwise requires:

(a) Board of Trade. This term means
an organized exchange or other trading
facility.

(b) Business day. This term means
any day other than a Sunday or holi-
day. In all notices required by the Act
or by the rules and regulations in this
chapter to be given in terms of busi-
ness days the rule for computing time
shall be to exclude the day on which
notice is given and include the day on
which shall take place the act of which
notice is given.

(c) Clearing member. This term means
any person that has clearing privileges
such that it can process, clear and set-
tle trades through a derivatives clear-
ing organization on behalf of itself or
others. The derivatives clearing orga-
nization need not be organized as a
membership organization.

(d) Clearing organization or derivatives
clearing organization. This term means
a clearinghouse, clearing association,
clearing corporation, or similar entity,
facility, system, or organization that,
with respect to an agreement, con-
tract, or transaction—

(1) Enables each party to the agree-
ment, contract, or transaction to sub-
stitute, through novation or otherwise,
the credit of the derivatives clearing
organization for the credit of the par-
ties;

(2) Arranges or provides, on a multi-
lateral basis, for the settlement or net-
ting of obligations resulting from such
agreements, contracts, or transactions
executed by participants in the deriva-
tives clearing organization; or

(3) Otherwise provides clearing serv-
ices or arrangements that mutualize or
transfer among participants in the de-
rivatives clearing organization the
credit risk arising from such agree-
ments, contracts, or transactions exe-
cuted by the participants.

(4) Exclusions. The terms clearing or-
ganization and derivatives clearing or-
ganization do not include an entity, fa-
cility, system, or organization solely
because it arranges or provides for—
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(i) Settlement, netting, or novation
of obligations resulting from agree-
ments, contracts or transactions, on a
bilateral basis and without a central
counterparty;

(ii) Settlement or netting of cash
payments through an interbank pay-
ment system; or

(iii) Settlement, netting, or novation
of obligations resulting from a sale of a
commodity in a transaction in the spot
market for the commodity.

(e) Commodity. This term means and
includes wheat, cotton, rice, corn, oats,
barley, rye, flaxseed, grain sorghums,
millfeeds, butter, eggs, Irish potatoes,
wool, wool tops, fats and oils (including
lard, tallow, cottonseed oil, peanut oil,
soybean oil, and all other fats and oils),
cottonseed meal, cottonseed, peanuts,
soybeans, soybean meal, livestock,
livestock products, and frozen con-
centrated orange juice, and all other
goods and articles, except onions (as
provided by the first section of Pub. L.
856-839) and motion picture box office
receipts (or any index, measure, value
or data related to such receipts), and
all services, rights and interests (ex-
cept motion picture box office receipts,
or any index, measure, value or data
related to such receipts) in which con-
tracts for future delivery are presently
or in the future dealt in.

(f) Commodity Exchange Act; the Act.
These terms mean the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et
seq.

(g) Institutional customer. This term
has the same meaning as ‘‘eligible con-
tract participant’ as defined in section
1a(18) of the Act.

(h) Contract market; designated con-
tract market. These terms mean a board
of trade designated by the Commission
as a contract market under the Act
and in accordance with the provisions
of part 38 of this chapter.

(i) Contract of sale. This term includes
sales, purchases, agreements of sale or
purchase and agreements to sell or pur-
chase.

(j) Controlled account. An account
shall be deemed to be controlled by a
person if such person by power of attor-
ney or otherwise actually directs trad-
ing for such account.

(k) Customer. This term means any
person who uses a futures commission
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merchant, introducing broker, com-
modity trading advisor, or commodity
pool operator as an agent in connection
with trading in any commodity inter-
est; Provided, however, an owner or
holder of a proprietary account as de-
fined in paragraph (y) of this section
shall not be deemed to be a customer
within the meaning of section 4d of the
Act, the regulations that implement
sections 4d and 4f of the Act and §1.35,
and such an owner or holder of such a
proprietary account shall otherwise be
deemed to be a customer within the
meaning of the Act and §§1.37 and 1.46
and all other sections of these rules,
regulations, and orders which do not
implement sections 4d and 4f of the
Act.

(1) Delivery month. This term means
the month of delivery specified in a
contract of sale of any commodity for
future delivery.

(m) Eligible contract participant. This
term has the meaning set forth in Sec-
tion 1a(18) of the Act, except that:

(1) A major swap participant, as de-
fined in Section 1a(33) of the Act and
paragraph (hhh) of this section, is an
eligible contract participant;

(2) A swap dealer, as defined in Sec-
tion 1a(49) of the Act and paragraph
(ggg) of this section, is an eligible con-
tract participant;

(3) A major security-based swap par-
ticipant, as defined in Section 3(a)(67)
of the Securities Exchange Act of 1934
and §240.3a67-1 of this title, is an eligi-
ble contract participant;

(4) A security-based swap dealer, as
defined in Section 3(a)(71) of the Secu-
rities Exchange Act of 1934 and
§240.3a71-1 of this title, is an eligible
contract participant;

(5)(i) A transaction-level commodity
pool with one or more direct partici-
pants that is not an eligible contract
participant is not itself an eligible con-
tract participant under either Section
1a(18)(A)(iv) or Section 1a(18)(A)(v) of
the Act for purposes of entering into
transactions described in Sections
2(c)(2)(B)(vi) and 2(c)(2)(C)(vii) of the
Act; and

(ii) In determining whether a com-
modity pool that is a direct participant
in a transaction-level commodity pool
is an eligible contract participant for
purposes of paragraph (m)(5)(i) of this
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section, the participants in the com-
modity pool that is a direct participant
in the transaction-level commodity
pool shall not be considered unless the
transaction-level commodity pool, any
commodity pool holding a direct or in-
direct interest in such transaction-
level commodity pool, or any com-
modity pool in which such transaction-
level commodity pool holds a direct or
indirect interest, has been structured
to evade subtitle A of Title VII of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act by permit-
ting persons that are not eligible con-
tract participants to participate in
agreements, contracts, or transactions
described in Section 2(¢)(2)(B)(i) or Sec-
tion 2(¢c)(2)(C)(1) of the Act;

(6) A commodity pool that does not
have total assets exceeding $5,000,000 or
that is not operated by a person de-
scribed in subclause (A)@Av)(II) of Sec-
tion 1a(18) of the Act is not an eligible
contract participant pursuant to clause
(A)(v) of such Section;

(7)) For purposes of a swap (but not
a security-based swap, security-based
swap agreement or mixed swap) used to
hedge or mitigate commercial risk, an
entity may, in determining its net
worth for  purposes of Section
1a(18)(A)(V)(III) of the Act, include the
net worth of any owner of such entity,
provided that all the owners of such en-
tity are eligible contract participants;

(ii)(A) For purposes of identifying the
owners of an entity under paragraph
(m)(7)(i) of this section, any person
holding a direct ownership interest in
such entity shall be considered to be an
owner of such entity; provided, how-
ever, that any shell company shall be
disregarded, and the owners of such
shell company shall be considered to be
the owners of any entity owned by such
shell company;

(B) For purposes of paragraph
(m)(7)(ii)(A) of this section, the term
shell company means any entity that
limits its holdings to direct or indirect
interests in entities that are relying on
this paragraph (m)(7); and

(C) In determining whether an owner
of an entity is an eligible contract par-
ticipant for purposes of paragraph
(m)(7)(i) of this section, an individual
may be considered to be a proprietor-
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ship eligible contract participant only
if the individual—

(I) Has an active role in operating a
business other than an entity;

(2) Directly owns all of the assets of
the business;

(3) Directly is responsible for all of
the liabilities of the business; and

(4) Acquires its interest in the entity
seeking to qualify as an eligible con-
tract participant under paragraph
(m)(7)(i) of this section in connection
with the operation of the individual’s
proprietorship or to manage the risk
associated with an asset or liability
owned or incurred or reasonably likely
to be owned or incurred by the indi-
vidual in the operation of the individ-
ual’s proprietorship; and

(iii) For purposes of paragraph
(m)(7)(i) of this section, a swap is used
to hedge or mitigate commercial risk if
the swap complies with the conditions
in paragraph (kkk) of this section; and

(8) Notwithstanding Section
1a(18)(A)(iv) of the Act and paragraph
(m)(56) of this section, a commodity
pool that enters into an agreement,
contract, or transaction described in
Section 2(¢)(2)(B)(1) or Section
2(c)(2)(C)([1)(I) of the Act is an eligible
contract participant with respect to
such agreement, contract, or trans-
action, regardless of whether each par-
ticipant in such commodity pool is an
eligible contract participant, if all of
the following conditions are satisfied:

(i) The commodity pool is not formed
for the purpose of evading regulation
under Section 2(c)(2)(B) or Section
2(¢c)(2)(C) of the Act or related Commis-
sion rules, regulations or orders;

(ii) The commodity pool has total as-
sets exceeding $10,000,000; and

(iii) The commodity pool is formed
and operated by a registered com-
modity pool operator or by a com-
modity pool operator who is exempt
from registration as such pursuant to
§4.13(a)(3) of this chapter.

(n) Floor broker. This term means any
person:

(1) Who, in or surrounding any pit,
ring, post or other place provided by a
contract market for the meeting of
persons similarly engaged, shall pur-
chase or sell for any other person—
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(i) Any commodity for future deliv-
ery, security futures product, or swap;
or

(ii) Any commodity option author-
ized under section 4c of the Act; or

(2) Who is registered with the Com-
mission as a floor broker.

(0) Future delivery. This term does
not include any sale of a cash com-
modity for deferred shipment or deliv-
ery.

(p) Futures commission merchant. This
term means:

(1) Any individual, association, part-
nership, corporation, or trust—

(i) Who is engaged in soliciting or in
accepting orders for the purchase or
sale of any commodity for future deliv-
ery; a security futures product; a swap;
any agreement, contract, or trans-
action described in section 2(c)(2)(C)@)
or section 2(c)(2)(D)(i) of the Act; a
commodity option authorized under
section 4c of the Act; a leverage trans-
action authorized under section 19 of
the Act; or acting as a counterparty in
any agreement, contract or transaction
described in section 2(c)(2)(C)(i) or sec-
tion 2(¢c)(2)(D)(i) of the Act; and

(ii) Who, in connection with any of
these activities accepts any money, se-
curities, or property (or extends credit
in lieu thereof) to margin, guarantee,
or secure any trades or contracts that
result or may result therefrom; and

(2) Any person that is registered as a
futures commission merchant.

(q) Member. This term means:

(1) An individual, association, part-
nership, corporation, or trust—

(i) Owning or holding membership in,
or admitted to membership representa-
tion on, a registered entity; or

(ii) Having trading privileges on a
registered entity.

(2) A participant in an alternative
trading system that is designated as a
contract market pursuant to section 5f
of the Act is deemed a member of the
contract market for purposes of trans-
actions in security futures products
through the contract market.

(r) Net equity. (1) For futures and
commodity option positions, this term
means the credit balance which would
be obtained by combining the margin
balance of any person with the net
profit or loss, if any, accruing on the
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open futures or commodity option posi-
tions of such person.

(2) For swap positions other than
commodity option positions, this term
means the credit balance which would
be obtained by combining the margin
balance of any person with the net
profit or loss, if any, accruing on the
open swap positions of such person.

(s) Net deficit. (1) For futures and
commodity option positions, this term
means the debit balance which would
be obtained by combining the margin
balance of any person with the net
profit or loss, if any, accruing on the
open futures or commodity option posi-
tions of such person.

(2) For swap positions other than
commodity option positions, this term
means the debit balance which would
be obtained by combining the margin
balance of any person with the net
profit or loss, if any, accruing on the
open swap positions of such person.

(t) Open contracts. This term means:

(1) Positions in contracts of purchase
or sale of any commodity made by or
for any person on or subject to the
rules of a board of trade for future de-
livery during a specified month or de-
livery period that have neither been
fulfilled by delivery nor been offset by
other contracts of purchase or sale in
the same commodity and delivery
month;

(2) Positions in commodity option
transactions that have not expired,
been exercised, or offset; and

(3) Positions in Cleared Swaps, as
§22.1 of this chapter defines that term,
that have not been fulfilled by deliv-
ery; not been offset; not expired; and
not been terminated.

(u) Person. This term includes indi-
viduals, associations, partnerships, cor-
porations, and trusts.

(v) [Reserved]

(w) Secretary of Agriculture. This term
means the Secretary of Agriculture or
any person to whom authority has
heretofore lawfully been delegated or
to whom authority may hereafter law-
fully be delegated to act in his stead.

(x) Floor trader. This term means any
person:

(1) Who, in or surrounding any pit,
ring, post or other place provided by a
contract market for the meeting of
persons similarly engaged, purchases,
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or sells solely for such person’s own ac-
count—

(i) Any commodity for future deliv-
ery, security futures product, or swap;
or

(ii) Any commodity option author-
ized under section 4c of the Act; or

(2) Who is registered with the Com-
mission as a floor trader.

(y) Proprietary account. This term
means a commodity futures, com-
modity option, or swap trading account
carried on the books and records of an
individual, a partnership, corporation
or other type of association:

(1) For one of the following persons,
or

(2) Of which ten percent or more is
owned by one of the following persons,
or an aggregate of ten percent or more
of which is owned by more than one of
the following persons:

(i) Such individual himself, or such
partnership, corporation or association
itself;

(ii) In the case of a partnership, a
general partner in such partnership;

(iii) In the case of a limited partner-
ship, a limited or special partner in
such partnership whose duties include:

(A) The management of the partner-
ship business or any part thereof,

(B) The handling of the trades of cus-
tomers or customer funds of such part-
nership,

(C) The keeping of records pertaining
to the trades of customers or customer
funds of such partnership, or

(D) The signing or co-signing of
checks or drafts on behalf of such part-
nership;

(iv) In the case of a corporation or as-
sociation, an officer, director or owner
of ten percent or more of the capital
stock, of such organization;

(v) An employee of such individual,
partnership, corporation or association
whose duties include:

(A) The management of the business
of such individual, partnership, cor-
poration or association or any part
thereof,

(B) The handling of the trades of cus-
tomers or customer funds of such indi-
vidual, partnership, corporation or as-
sociation,

(C) The keeping of records pertaining
to the trades of customers or customer
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funds of such individual, partnership,
corporation or association, or

(D) The signing or co-signing of
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation;

(vi) A spouse or minor dependent liv-
ing in the same household of any of the
foregoing persons;

(vii) A business affiliate that directly
or indirectly controls such individual,
partnership, corporation or associa-
tion; or

(viii) A business affiliate that, di-
rectly or indirectly is controlled by or
is under common control with, such in-
dividual, partnership, corporation or
association. Provided, however, That an
account owned by any shareholder or
member of a cooperative association of
producers, within the meaning of sec-
tion 6a of the Act, which association is
registered as a futures commission
merchant and carries such account on
its records, shall be deemed to be an
account of a customer and not a propri-
etary account of such association, un-
less the shareholder or member is an
officer, director or manager of the as-
sociation.

(z) Bona fide hedging transactions and
positions for excluded commodities—(1)
General definition. Bona fide hedging
transactions and positions shall mean
any agreement, contract or transaction
in an excluded commodity on a des-
ignated contract market or swap exe-
cution facility that is a trading facil-
ity, where such transactions or posi-
tions normally represent a substitute
for transactions to be made or posi-
tions to be taken at a later time in a
physical marketing channel, and where
they are economically appropriate to
the reduction of risks in the conduct
and management of a commercial en-
terprise, and where they arise from:

(i) The potential change in the value
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or
merchandising,

(ii) The potential change in the value
of liabilities which a person owns or
anticipates incurring, or
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(iii) The potential change in the
value of services which a person pro-
vides, purchases, or anticipates pro-
viding or purchasing.

(iv) Notwithstanding the foregoing,
no transactions or positions shall be
classified as bona fide hedging unless
their purpose is to offset price risks in-
cidental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in an orderly
manner in accordance with sound com-
mercial practices and, for transactions
or positions on contract markets sub-
ject to trading and position limits in
effect pursuant to section 4a of the
Act, unless the provisions of para-
graphs (z)(2) and (3) of this section have
been satisfied.

(2) Enumerated hedging transactions.
The definitions of bona fide hedging
transactions and positions in para-
graph (z)(1) of this section includes, but
is not limited to, the following specific
transactions and positions:

(i) Sales of any agreement, contract,
or transaction in an excluded com-
modity on a designated contract mar-
ket or swap execution facility that is a
trading facility which do not exceed in
quantity:

(A) Ownership or fixed-price purchase
of the same cash commodity by the
same person; and

(B) Twelve months’ unsold antici-
pated production of the same com-
modity by the same person provided
that no such position is maintained in
any agreement, contract or transaction
during the five last trading days.

(ii) Purchases of any agreement, con-
tract or transaction in an excluded
commodity on a designated contract
market or swap execution facility that
is a trading facility which do not ex-
ceed in quantity:

(A) The fixed-price sale of the same
cash commodity by the same person;

(B) The quantity equivalent of fixed-
price sales of the cash products and by-
products of such commodity by the
same person; and

(C) Twelve months’ unfilled antici-
pated requirements of the same cash
commodity for processing, manufac-
turing, or feeding by the same person,
provided that such transactions and
positions in the five last trading days
of any agreement, contract or trans-
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action do not exceed the person’s un-
filled anticipated requirements of the
same cash commodity for that month
and for the next succeeding month.

(iii) Offsetting sales and purchases in
any agreement, contract or transaction
in an excluded commodity on a des-
ignated contract market or swap exe-
cution facility that is a trading facility
which do not exceed in quantity that
amount of the same cash commodity
which has been bought and sold by the
same person at unfixed prices basis dif-
ferent delivery months of the contract
market, provided that no such position
is maintained in any agreement, con-
tract or transaction during the five
last trading days.

(iv) Purchases or sales by an agent
who does not own or has not contracted
to sell or purchase the offsetting cash
commodity at a fixed price, provided
that the agent is responsible for the
merchandising of the cash position
that is being offset, and the agent has
a contractual arrangement with the
person who owns the commodity or has
the cash market commitment being
offset.

(v) Sales and purchases described in
paragraphs (z)(2)(i) through (iv) of this
section may also be offset other than
by the same quantity of the same cash
commodity, provided that the fluctua-
tions in value of the position for in any
agreement, contract or transaction are
substantially related to the fluctua-
tions in value of the actual or antici-
pated cash position, and provided that
the positions in any agreement, con-
tract or transaction shall not be main-
tained during the five last trading
days.

(3) Non-Enumerated cases. A des-
ignated contract market or swap exe-
cution facility that is a trading facility
may recognize, consistent with the
purposes of this section, transactions
and positions other than those enumer-
ated in paragraph (2) of this section as
bona fide hedging. Prior to recognizing
such non-enumerated transactions and
positions, the designated contract mar-
ket or swap execution facility that is a
trading facility shall submit such rules
for Commission review under section b5¢
of the Act and part 40 of this chapter.
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(aa) Associated person. This term
means any natural person who is asso-
ciated in any of the following capac-
ities with:

(1) A futures commission merchant
as a partner, officer, or employee (or
any natural person occupying a similar
status or performing similar func-
tions), in any capacity which involves

(i) The solicitation or acceptance of
customers’ orders (other than in a cler-
ical capacity) or

(ii) The supervision of any person or
persons so engaged;

(2) An introducing broker as a part-
ner, officer, employee, or agent (or any
natural person occupying a similar sta-
tus or performing similar functions), in
any capacity which involves

(i) The solicitation or acceptance of
customers’ orders (other than in a cler-
ical capacity) or

(ii) The supervision of any person or
persons so engaged;

(3) A commodity pool operator as a
partner, officer, employee, consultant,
or agent (or any natural person occu-
pying a similar status or performing
similar functions), in any capacity
which involves

(i) The solicitation of funds, securi-
ties, or property for a participation in
a commodity pool or

(ii) The supervision of any person or
persons so engaged; or

(4) A commodity trading advisor as a
partner, officer, employee, consultant,
or agent (or any natural person occu-
pying a similar status or performing
similar functions), in any capacity
which involves:

(i) The solicitation of a client’s or
prospective client’s discretionary ac-
count, or

(ii) The supervision of any person or
persons so engaged; and

(5) A leverage transaction merchant
as a partner, officer, employee, con-
sultant, or agent (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves:

(i) The solicitation or acceptance of
leverage customers’ orders (other than
in a clerical capacity) for leverage
transactions as defined in §31.4(x) of
this chapter, or

(ii) The supervision of any person or
persons so engaged.
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(6) A swap dealer or major swap par-
ticipant as a partner, officer, em-
ployee, agent (or any natural person
occupying a similar status or per-
forming similar functions), in any ca-
pacity that involves:

(i) The solicitation or acceptance of
swaps (other than in a clerical or min-
isterial capacity); or

(ii) The supervision of any person or
persons so engaged.

(bb)(1) Commodity trading advisor.
This term means any person who, for
compensation or profit, engages in the
business of advising others, either di-
rectly or through publications,
writings or electronic media, as to the
value of or the advisability of trading
in any contract of sale of a commodity
for future delivery, security futures
product, or swap; any agreement, con-
tract or transaction described in sec-
tion 2(¢c)(2)(C)(i) or section 2(c)(2)(D)(1)
of the Act; any commodity option au-
thorized under section 4c¢ of the Act;
any leverage transaction authorized
under section 19 of the Act; any person
registered with the Commission as a
commodity trading advisor; or any per-
son, who, for compensation or profit,
and as part of a regular business, issues
or promulgates analyses or reports
concerning any of the foregoing. The
term does not include:

(i) Any bank or trust company or any
person acting as an employee thereof;

(ii) Any news reporter, news col-
umnist, or news editor of the print or
electronic media or any lawyer, ac-
countant, or teacher;

(iii) Any floor broker or futures com-
mission merchant;

(iv) The publisher or producer of any
print or electronic data of general and
regular dissemination, including its
employees;

(v) The named fiduciary, or trustee,
of any defined benefit plan which is
subject to the provisions of the Em-
ployee Retirement Income Security
Act of 1974, or any fiduciary whose sole
business is to advise that plan;

(vi) Any contract market; and

(vii) Such other persons not within
the intent of this definition as the
Commission may specify by rule, regu-
lation or order: Provided, That the fur-
nishing of such services by the fore-
going persons is solely incidental to
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the conduct of their business or profes-
sion: Provided further, That the Com-
mission, by rule or regulation, may in-
clude within this definition, any person
advising as to the value of commod-
ities or issuing reports or analyses con-
cerning commodities, if the Commis-
sion determines that such rule or regu-
lation will effectuate the purposes of
this provision.

(2) Client. This term, as it relates to
a commodity trading advisor, means
any person:

(i) To whom a commodity trading ad-
visor provides advice, for compensation
or profit, either directly or through
publications, writings, or electronic
media, as to the value of, or the advis-
ability of trading in, any contract of
sale of a commodity for future deliv-
ery, security futures product or swap;
any agreement, contract or transaction
described in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i1) of the Act; any com-
modity option authorized under section
4c of the Act; any leverage transaction
authorized under section 19 of the Act;
or

(ii) To whom, for compensation or
profit, and as part of a regular busi-
ness, the commodity trading advisor
issues or promulgates analyses or re-
ports concerning any of the activities
referred to in paragraph (bb)(2)(i) of
this section. The term ‘‘client’” in-
cludes, without limitation, any sub-
scriber of a commodity trading advisor.

(cec) Commodity pool operator. This
term means any person engaged in a
business which is of the nature of a
commodity pool, investment trust,
syndicate, or similar form of enter-
prise, and who, in connection there-
with, solicits, accepts, or receives from
others, funds, securities, or property,
either directly or through capital con-
tributions, the sale of stock or other
forms of securities, or otherwise, for
the purpose of trading in commodity
interests, including any commodity for
future delivery, security futures prod-
uct, or swap; any agreement, contract
or transaction described in section
2(¢)(2)(C)(1) or section 2(c)(2)(D)(i) of
the Act; any commodity option author-
ized under section 4c of the Act; any le-
verage transaction authorized under
section 19 of the Act; or any person
who is registered with the Commission
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as a commodity pool operator, but does
not include such persons not within the
intent of this definition as the Com-
mission may specify by rule or regula-
tion or by order.

(dd) Commission. This term means the
Commodity Futures Trading Commis-
sion.

(ee) Self-regulatory organization. This
term means a contract market (as de-
fined in §1.3(h)), a swap execution facil-
ity (as defined in §1.3(rrrr)), or a reg-
istered futures association under sec-
tion 17 of the Act.

(ff) Designated self-regulatory organiza-
tion. This term means:

(1) Self-regulatory organization of
which a futures commission merchant,
an introducing broker, a leverage
transaction merchant, a retail foreign
exchange dealer, a swap dealer, or a
major swap participant is a member; or

(2) If a Commission registrant other
than a leverage transaction merchant
is a member of more than one self-reg-
ulatory organization and such reg-
istrant is the subject of an approved
plan under §1.52, then a self-regulatory
organization delegated the responsi-
bility by such a plan for monitoring
and auditing such registrant for com-
pliance with the minimum financial
and related reporting requirements of
the self-regulatory organizations of
which the registrant is a member, and
for receiving the financial reports ne-
cessitated by such minimum financial
and related reporting requirements
from such registrant; or

(3) If a leverage transaction mer-
chant is a member of more than one
self-regulatory organization and such
leverage transaction merchant is the
subject of an approved plan under
§31.28 of this chapter, then a self-regu-
latory organization delegated the re-
sponsibility by such a plan for moni-
toring and auditing such leverage
transaction merchant for compliance
with the minimum financial, cover,
segregation and sales practice, and re-
lated reporting requirements of the
self-regulatory organizations of which
the leverage transaction merchant is a
member, and for receiving the reports
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necessitated by such minimum finan-
cial, cover, segregation and sales prac-
tice, and related reporting require-
ments from such leverage transaction
merchant.

(gg) Customer funds. This term means,
collectively, Cleared Swaps Customer
Collateral and futures customer funds.

(hh) Commodity option transaction;
commodity option. These terms each
mean any transaction or agreement in
interstate commerce which is or is held
out to be of the character of, or is com-
monly known to the trade as, an ‘“‘op-
tion,” ‘“‘privilege,” “indemnity,” “‘bid,”
“offer,” ‘‘call,” ‘“‘put.” ‘‘advance guar-
anty,” or ‘decline guaranty,” and
which is subject to regulation under
the Act and these regulations.

(ii) Premium. This term means the
amount agreed upon between the pur-
chaser and seller, or their agents, for
the purchase or sale of a commodity
option.

(3j) [Reserved]

(kk) Strike price. This term means the
price, per unit, at which a person may
purchase or sell the commodity, swap,
or contract of sale of a commodity for
future delivery that is the subject of a
commodity option: Provided, That for
purposes of §1.17, the term strike price
means the total price at which a person
may purchase or sell the commodity,
swap, or contract of sale of a com-
modity for future delivery that is the
subject of a commodity option (i.e.,
price per unit times the number of
units).

(11) [Reserved]

(mm) Introducing broker. This term
means:

(1) Any person who, for compensation
or profit, whether direct or indirect:

(i) Is engaged in soliciting or in ac-
cepting orders (other than in a clerical
capacity) for the purchase or sale of
any commodity for future delivery, se-
curity futures product, or swap; any
agreement, contract or transaction de-
scribed in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i1) of the Act; any com-
modity option transaction authorized
under section 4c; or any leverage trans-
action authorized under section 19; or
who is registered with the Commission
as an introducing broker; and

(i1) Does not accept any money, secu-
rities, or property (or extend credit in
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lieu thereof) to margin, guarantee, or
secure any trades or contracts that re-
sult or may result therefrom.

(2) The term introducing broker shall
not include:

(i) Any futures commission mer-
chant, floor broker, associated person,
or associated person of a swap dealer or
major swap participant acting in its
capacity as such, regardless of whether
that futures commission merchant,
floor broker, or associated person is
registered or exempt from registration
in such capacity;

(ii) Any commodity trading advisor,
which, acting in its capacity as a com-
modity trading advisor, is not com-
pensated on a per-trade basis or which
solely manages discretionary accounts
pursuant to a power of attorney, re-
gardless of whether that commodity
trading advisor is registered or exempt
from registration in such capacity; and

(iii) Any commodity pool operator
which, acting in its capacity as a com-
modity pool operator, solely operates
commodity pools, regardless of wheth-
er that commodity pool operator is
registered or exempt from registration
in such capacity.

(nn) Guarantee agreement. This term
means an agreement of guarantee in
the form set forth in part B or C of
Form 1-FR, executed by a registered
futures commission merchant or retail
foreign exchange dealer, as appro-
priate, and by an introducing broker or
applicant for registration as an intro-
ducing broker on behalf of an intro-
ducing broker or applicant for registra-
tion as an introducing broker in satis-
faction of the alternative adjusted net
capital requirement set forth in
§1.17(a)(1)(ii).

(00) Leverage transaction merchant.
This term means and includes any indi-
vidual, association, partnership, cor-
poration, trust or other person that is
engaged in the business of offering to
enter into, entering into or confirming
the execution of leverage contracts, or
soliciting or accepting orders for lever-
age contracts, and who accepts lever-
age customer funds (or extends credit
in lieu thereof) in connection there-
with.

(pp) Leverage customer funds. This
term means all money, securities and
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property received, directly or indi-
rectly by a leverage transaction mer-
chant from, for, or on behalf of lever-
age customers to margin, guarantee or
secure leverage contracts and all
money, securities and property accru-
ing to such customers as the result of
such contracts, or the customers’ le-
verage equity. In the case of a long le-
verage transaction, profit or loss ac-
cruing to a leverage customer is the
difference between the leverage trans-
action merchant’s current bid price for
the leverage contract and the ask price
of the leverage contract when entered
into. In the case of a short leverage
transaction, profit or loss accruing to a
leverage customer is the difference be-
tween the bid price of the leverage con-
tract when entered into and the lever-
age transaction merchant’s current ask
price for the leverage contract.

(aq) Leverage contract. Shall have the
same meaning as that set forth in
§31.4(w) of this chapter.

(rr) Foreign futures or foreign options
secured amount. This term means all
money, securities and property held by
or held for or on behalf of a futures
commission merchant from, for, or on
behalf of foreign futures or foreign op-
tions customers as defined in §30.1 of
this chapter:

(1) In the case of foreign futures cus-
tomers, money, securities and property
required by a futures commission mer-
chant to margin, guarantee, or secure
open foreign futures contracts plus or
minus any unrealized gain or loss on
such contracts; and

(2) In the case of foreign options cus-
tomers in connection with open foreign
options transactions, money, securities
and property representing premiums
paid or received, plus any other funds
required to guarantee or secure open
transactions plus or minus any unreal-
ized gain or loss on such transactions.

(ss) Foreign board of trade. This term
means any board of trade, exchange or
market located outside the TUnited
States, its territories or possessions,

whether incorporated or unincor-
porated.
(tt) Electronic signature. This term

means an electronic sounds, symbol, or
process attached to or logically associ-
ated with a record and executed or
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adopted by a person with the intent to
sign the record.

(uu) [Reserved]

(vv) Futures account. This term
means an account that is maintained
in accordance with the segregation re-
quirements of sections 4d(a) and 4d(b)
of the Act and the rules thereunder.

(ww) Securities account. This term
means an account that is maintained
in accordance with the requirements of
section 15(c)(3) of the Securities Ex-
change Act of 1934 and Rule 15¢3-3
thereunder.

(xx) Foreign broker. This term means
any person located outside the United
States, its territories or possessions
who is engaged in soliciting or in ac-
cepting orders only from persons lo-
cated outside the United States, its
territories or possessions for the pur-
chase or sale of any commodity inter-
est transaction on or subject to the
rules of any designated contract mar-
ket or swap execution facility and
that, in or in connection with such so-
licitation or acceptance of orders, ac-
cepts any money, securities or prop-
erty (or extends credit in lieu thereof)
to margin, guarantee, or secure any
trades or contracts that result or may
result therefrom.

(yy) Commodity
means:

(1) Any contract for the purchase or
sale of a commodity for future deliv-
ery;

(2) Any contract, agreement or trans-
action subject to a Commission regula-
tion under section 4c or 19 of the Act;

(3) Any contract, agreement or trans-
action subject to Commission jurisdic-
tion under section 2(c)(2) of the Act;
and

(4) Any swap as defined in the Act, by
the Commission, or jointly by the Com-
mission and the Securities and Ex-
change Commission.

(zz) Agricultural commodity. This term
means:

(1) The following commodities spe-
cifically enumerated in the definition
of a ‘“‘commodity’” found in section 1la
of the Act: Wheat, cotton, rice, corn,
oats, barley, rye, flaxseed, grain sor-
ghums, mill feeds, butter, eggs,
Solanum tuberosum (Irish potatoes),
wool, wool tops, fats and oils (including
lard, tallow, cottonseed oil, peanut oil,

interest. This term
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soybean oil and all other fats and oils),
cottonseed meal, cottonseed, peanuts,
soybeans, soybean meal, livestock,
livestock products, and frozen con-
centrated orange juice, but not onions;

(2) All other commodities that are, or
once were, or are derived from, living
organisms, including plant, animal and
aquatic life, which are generally fun-
gible, within their respective classes,
and are used primarily for human food,
shelter, animal feed or natural fiber;

(3) Tobacco, products of horticulture,
and such other commodities used or
consumed by animals or humans as the
Commission may by rule, regulation or
order designate after notice and oppor-
tunity for hearing; and

(4) Commodity-based indexes based
wholly or principally on underlying ag-
ricultural commodities.

(aaa) Clearing initial margin. This
term means initial margin posted by a
clearing member with a derivatives
clearing organization.

(bbb) Customer initial margin. This
term means initial margin posted by a
customer with a futures commission
merchant, or by a non-clearing member
futures commission merchant with a
clearing member.

(cce) Initial margin. This term means
money, securities, or property posted
by a party to a futures, option, or swap
as performance bond to cover potential
future exposures arising from changes
in the market value of the position.

(ddd) Margin call. This term means a
request from a futures commission
merchant to a customer to post cus-
tomer initial margin; or a request by a
derivatives clearing organization to a
clearing member to post clearing ini-
tial margin or variation margin.

(eee) Spread margin. This term means
reduced initial margin that takes into
account correlations between certain
related positions held in a single ac-
count.

(fff) Variation margin. This term
means a payment made by a party to a
futures, option, or swap to cover the
current exposure arising from changes
in the market value of the position
since the trade was executed or the
previous time the position was marked
to market.
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(ggg) Swap dealer—(1) In general. The
term swap dealer means any person
who:

(i) Holds itself out as a dealer in
swaps;

(ii) Makes a market in swaps;

(iii) Regularly enters into swaps with
counterparties as an ordinary course of
business for its own account; or

(iv) Engages in any activity causing
it to be commonly known in the trade
as a dealer or market maker in swaps.

(2) Ezxception. The term swap dealer
does not include a person that enters
into swaps for such person’s own ac-
count, either individually or in a fidu-
ciary capacity, but not as a part of reg-
ular business.

(3) Scope of designation. A person who
is a swap dealer shall be deemed to be
a swap dealer with respect to each
swap it enters into, regardless of the
category of the swap or the person’s ac-
tivities in connection with the swap.
However, if a person makes an applica-
tion to limit its designation as a swap
dealer to specified categories of swaps
or specified activities of the person in
connection with swaps, the Commis-
sion shall determine whether the per-
son’s designation as a swap dealer shall
be so limited. If the Commission grants
such limited designation, such limited
designation swap dealer shall be
deemed to be a swap dealer with re-
spect to each swap it enters into in the
swap category or categories for which
it is so designated, regardless of the
person’s activities in connection with
such category or categories of swaps. A
person may make such application to
limit the categories of swaps or activi-
ties of the person that are subject to
its swap dealer designation at the same
time as, or after, the person’s initial
registration as a swap dealer.

(4) De minimis exception. (i) Except as
provided in paragraph (ggg)(4)(vi) of
this section, a person that is not cur-
rently registered as a swap dealer shall
be deemed not to be a swap dealer as a
result of its swap dealing activity in-
volving counterparties, so long as the
swap positions connected with those
dealing activities into which the per-
son—or any other entity controlling,
controlled by or under common control
with the person—enters over the course
of the immediately preceding 12
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months (or following the effective date
of final rules implementing Section
1a(47) of the Act, 7 U.S.C. 1a(47), if that
period is less than 12 months) have an
aggregate gross notional amount of no
more than $3 billion, subject to a phase
in level of an aggregate gross notional
amount of no more than $8 billion ap-
plied in accordance with paragraph
(ggg)(4)(ii) of this section, and an ag-
gregate gross notional amount of no
more than $25 million with regard to
swaps in which the counterparty is a
‘“‘special entity’’ (as that term is de-
fined in Section 4s(h)(2)(C) of the Act, 7
U.S.C. 6s(h)(2)(C), and §23.401(c) of this
chapter). For purposes of this para-
graph, if the stated notional amount of
a swap is leveraged or enhanced by the
structure of the swap, the calculation
shall be based on the effective notional
amount of the swap rather than on the
stated notional amount.

(i1) Phase-in procedure and staff re-
port—(A) Phase-in period. For purposes
of paragraph (ggg)(4)(i) of this section,
except as provided 1in paragraph
(ggg)(4)(vi) of this section, a person
that engages in swap dealing activity
that does not exceed the phase-in level
set forth in paragraph (ggg)(4)(i) shall
be deemed not to be a swap dealer as a
result of its swap dealing activity until
the ‘‘phase-in termination date’ estab-
lished as ©provided in paragraph
(g2g2)(4)(i1)(C) or (D) of this section. The
Commission shall announce the phase-
in termination date on the Commission
Web site and publish such date in the
FEDERAL REGISTER.

(B) Staff report. No later than 30
months following the date that a swap
data repository first receives swap data
in accordance with part 45 of this chap-
ter, the staff of the Commission shall
complete and publish for public com-
ment a report on topics relating to the
definition of the term ‘‘swap dealer”
and the de minimis threshold. The re-
port should address the following top-
ics, as appropriate, based on the avail-
ability of data and information: the po-
tential impact of modifying the de
minimis threshold, and whether the de
minimis threshold should be increased
or decreased; the factors that are use-
ful for identifying swap dealing activ-
ity, including the application of the
dealer-trader distinction for that pur-
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pose, and the potential use of objective
tests or safe harbors as part of the
analysis; the impact of provisions in
paragraphs (ggg)(5) and (6) of this sec-
tion excluding certain swaps from the
dealer analysis, and potential alter-
native approaches for such exclusions;
and any other analysis of swap data
and information relating to swaps that
the Commission or staff deem relevant
to this rule.

(C) Nine months after publication of
the report required by paragraph
(gg2)(4)(i1)(B) of this section, and after
giving due consideration to that report
and any associated public comment,
the Commission may either:

(I) Terminate the phase-in period set
forth in paragraph (ggg)(4)(ii)(A) of this
section, in which case the phase-in ter-
mination date shall be established by
the Commission by order published in
the FEDERAL REGISTER; or

(2) Determine that it is necessary or
appropriate in the public interest to
propose through rulemaking an alter-
native to the $3 billion amount set
forth in paragraph (ggg)(4)(i) of this
section that would constitute a de mini-
mis quantity of swap dealing in connec-
tion with transactions with or on be-
half of customers within the meaning
of section 1(a)(47)(D) of the Act, 7
U.S.C. 1(a)(47)(D), in which case the
Commission shall by order published in
the FEDERAL REGISTER provide notice
of such determination, which order
shall also establish the phase-in termi-
nation date.

(D) If the phase-in termination date
has not been previously established
pursuant to paragraph (ggg)(4)(ii)(C) of
this section, then in any event the
phase-in termination date shall occur
five years after the date that a swap
data repository first receives swap data
in accordance with part 45 of this chap-
ter.

(iii) Registration period for persons that
can no longer take advantage of the ex-
ception. A person that has not reg-
istered as a swap dealer by virtue of
satisfying the requirements of this
paragraph (ggg)(4), but that no longer
can take advantage of that de minimis
exception, will be deemed not to be a
swap dealer until the earlier of the
date on which it submits a complete
application for registration pursuant



§1.3

to Section 4s(b) of the Act, 7 U.S.C.
6s(b), or two months after the end of
the month in which that person be-
comes no longer able to take advantage
of the exception.

(iv) Applicability to registered swap
dealers. A person who currently is reg-
istered as a swap dealer may apply to
withdraw that registration, while con-
tinuing to engage in swap dealing ac-
tivity in reliance on this section, so
long as that person has been registered
as a swap dealer for at least 12 months
and satisfies the conditions of para-
graph (ggg)(4)(i) of this section.

(v) Future adjustments to scope of the
de minimis exception. The Commission
may by rule or regulation change the
requirements of the de minimis excep-
tion described in paragraphs (ggg)(4)(i)
through (iv) of this section.

(vi) Voluntary registration. Notwith-
standing paragraph (ggg)(4)(i) of this
section, a person that chooses to reg-
ister with the Commission as a swap
dealer shall be deemed to be a swap
dealer.

(5) Insured depository institution swaps
in connection with originating loans to
customers. Swaps entered into by an in-
sured depository institution with a
customer in connection with origi-
nating a loan with that customer shall
not be considered in determining
whether the insured depository institu-
tion is a swap dealer.

(i) An insured depository institution
shall be considered to have entered
into a swap with a customer in connec-
tion with originating a loan, as defined
in paragraphs (ggg)(b)(ii) and (iii) of
this section, with that customer only
if:

(A) The insured depository institu-
tion enters into the swap with the cus-
tomer no earlier than 90 days before
and no later than 180 days after the
date of execution of the applicable loan
agreement, or no earlier than 90 days
before and no later than 180 days after
any transfer of principal to the cus-
tomer by the insured depository insti-
tution pursuant to the loan;

(B)(I) The rate, asset, liability or
other notional item underlying such
swap is, or is directly related to, a fi-
nancial term of such loan, which in-
cludes, without limitation, the loan’s
duration, rate of interest, the currency
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or currencies in which it is made and
its principal amount;

(2) Such swap is required, as a condi-
tion of the loan under the insured de-
pository institution’s 1loan under-
writing criteria, to be in place in order
to hedge price risks incidental to the
borrower’s business and arising from
potential changes in the price of a com-
modity (other than an excluded com-
modity);

(C) The duration of the swap does not
extend beyond termination of the loan;

(D) The insured depository institu-
tion is:

(I) The sole source of funds to the
customer under the loan;

(2) Committed to be, under the terms
of the agreements related to the loan,
the source of at least 10 percent of the
maximum principal amount under the
loan; or

(3) Committed to be, under the terms
of the agreements related to the loan,
the source of a principal amount that
is greater than or equal to the aggre-
gate notional amount of all swaps en-
tered into by the insured depository in-
stitution with the customer in connec-
tion with the financial terms of the
loan;

(E) The aggregate notional amount of
all swaps entered into by the customer
in connection with the financial terms
of the loan is, at any time, not more
than the aggregate principal amount
outstanding under the loan at that
time; and

(F) If the swap is not accepted for
clearing by a derivatives clearing orga-
nization, the insured depository insti-
tution reports the swap as required by
section 4r of the Act, 7 U.S.C. 6r (ex-
cept as otherwise provided in section
4r(a)(3)(A), 7 U.S.C. 6r(a)(3)(A), or sec-
tion 4r(a)(3)(B), 7 U.S.C. 6r(a)(3)(B) of
the Act).

(ii) An insured depository institution
shall be considered to have originated a
loan with a customer if the insured de-
pository institution:

(A) Directly transfers
amount to the customer;

(B) Is a part of a syndicate of lenders
that is the source of the loan amount
that is transferred to the customer;

(C) Purchases or receives a participa-
tion in the loan; or

the loan
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(D) Otherwise is the source of funds
that are transferred to the customer
pursuant to the loan or any refinancing
of the loan.

(iii) The term loan shall not include:

(A) Any transaction that is a sham,
whether or not intended to qualify for
the exclusion from the definition of the
term swap dealer in this rule; or

(B) Any synthetic loan, including,
without limitation, a loan credit de-
fault swap or loan total return swap.

(6) Swaps that are not considered in de-
termining whether a person is a swap
dealer—(1) Inter-affiliate activities. In de-
termining whether a person is a swap
dealer, that person’s swaps with major-
ity-owned affiliates shall not be consid-
ered. For these purposes the counter-
parties to a swap are majority-owned
affiliates if one counterparty directly
or indirectly owns a majority interest
in the other, or if a third party directly
or indirectly owns a majority interest
in both counterparties to the swap,
where ‘“‘majority interest’ is the right
to vote or direct the vote of a majority
of a class of voting securities of an en-
tity, the power to sell or direct the sale
of a majority of a class of voting secu-
rities of an entity, or the right to re-
ceive upon dissolution or the contribu-
tion of a majority of the capital of a
partnership.

(ii) Activities of a cooperative. (A) Any
swap that is entered into by a coopera-
tive with a member of such cooperative
shall not be considered in determining
whether the cooperative is a swap deal-
er, provided that:

(I) The swap is subject to policies and
procedures of the cooperative requiring
that the cooperative monitors and
manages the risk of such swap;

(2) The cooperative reports the swap
as required by Section 4r of the Act, 7
U.S.C. 6r (except as otherwise provided
in Section 4r(a)(3)(A) of the Act, 7
U.S.C. 6r(a)(3)(A) or Section 4r(a)(3)(B)
of the Act, 7 U.S.C. 6r(a)(3)(B)); and

(3) if the cooperative is a cooperative
association of producers, the swap is
primarily based on a commodity that
is not an excluded commodity.

(B) For purposes of this paragraph
(ggg)(6)(ii), the term cooperative shall
mean:
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(I) A cooperative association of pro-
ducers as defined in section 1a(14) of
the Act, 7 U.S.C. 1a(14), or

(2) A person chartered under Federal
law as a cooperative and predomi-
nantly engaged in activities that are fi-
nancial in nature as defined in section
4(k) of the Bank Holding Company Act
of 1956, 12 U.S.C. 1843(k).

(C) For purposes of this paragraph
(ggg)(6)(ii), a swap shall be deemed to
be entered into by a cooperative asso-
ciation of producers with a member of
such cooperative association of pro-
ducers when the swap is between a co-
operative association of producers and
a person that is a member of a coopera-
tive association of producers that is
itself a member of the first cooperative
association of producers.

(iii) Swaps entered into for the purpose
of hedging physical positions. In deter-
mining whether a person is a swap
dealer, a swap that the person enters
into shall not be considered, if:

(A) The person enters into the swap
for the purpose of offsetting or miti-
gating the person’s price risks that
arise from the potential change in the
value of one or several—

(I) Assets that the person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or
merchandising;

(2) Liabilities that the person owns
or anticipates incurring; or

(3) Services that the person provides,
purchases, or anticipates providing or
purchasing;

(B) The swap represents a substitute
for transactions made or to be made or
positions taken or to be taken by the
person at a later time in a physical
marketing channel;

(C) The swap is economically appro-
priate to the reduction of the person’s
risks in the conduct and management
of a commercial enterprise;

(D) The swap is entered into in ac-
cordance with sound commercial prac-
tices; and

(E) The person does not enter into
the swap in connection with activity
structured to evade designation as a
swap dealer.

(iv) Swaps entered into by floor traders.
In determining whether a person is a
swap dealer, each swap that the person
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enters into in its capacity as a floor
trader as defined by section la(23) of
the Act or on or subject to the rules of
a swap execution facility shall not be
considered for the purpose of deter-
mining whether the person is a swap
dealer if the person:

(A) Is registered with the Commis-
sion as a floor trader pursuant to §3.11
of this chapter;

(B) Enters into swaps with propri-
etary funds for that trader’s own ac-
count solely on or subject to the rules
of a designated contract market or
swap execution facility and submits
each such swap for clearing to a deriva-
tives clearing organization;

(C) Is not an affiliated person of a
registered swap dealer;

(D) Does not directly, or through an
affiliated person, negotiate the terms
of swap agreements, other than price
and quantity or to participate in a re-
quest for quote process subject to the
rules of a designated contract market
or a swap execution facility;

(E) Does not directly or through an
affiliated person offer or provide swap
clearing services to third parties;

(F) Does not directly or through an
affiliated person enter into swaps that
would qualify as hedging physical posi-
tions pursuant to paragraph
(ggg)(6)(iii) of this section or hedging
or mitigating commercial risk pursu-
ant to paragraph (kkk) of this section
(except for any such swap executed op-
posite a counterparty for which the
transaction would qualify as a bona
fide hedging transaction);

(G) Does not participate in any mar-
ket making program offered by a des-
ignated contract market or swap exe-
cution facility; and

(H) Notwithstanding the fact such
person is not registered as a swap deal-
er, such person complies with §§23.201,
23.202, 23.203, and 23.600 of this chapter
with respect to each such swap as if it
were a swap dealer.

(hhh) Major swap participant—(1) In
general. The term major swap partici-
pant means any person:

(i) That is not a swap dealer; and

(ii)(A) That maintains a substantial
position in swaps for any of the major
swap categories, excluding both posi-
tions held for hedging or mitigating
commercial risk, and positions main-
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tained by any employee benefit plan
(or any contract held by such a plan) as
defined in paragraphs (3) and (32) of
Section 3 of the Employee Retirement
Income Security Act of 1974, 29 U.S.C.
1002, for the primary purpose of hedg-
ing or mitigating any risk directly as-
sociated with the operation of the plan;

(B) Whose outstanding swaps create
substantial counterparty exposure that
could have serious adverse effects on
the financial stability of the United
States banking system or financial
markets; or

(C) That is a financial entity that:

(1) Is highly leveraged relative to the
amount of capital such entity holds
and that is not subject to capital re-
quirements established by an appro-
priate Federal banking agency (as de-
fined in Section 1a(2) of the Act, 7
U.S.C. 1a(2)); and

(2) Maintains a substantial position
in outstanding swaps in any major
swap category.

(2) Scope of designation. A person that
is a major swap participant shall be
deemed to be a major swap participant
with respect to each swap it enters
into, regardless of the category of the
swap or the person’s activities in con-
nection with the swap. However, if a
person makes an application to limit
its designation as a major swap partici-
pant to specified categories of swaps,
the Commission shall determine
whether the person’s designation as a
major swap participant shall be so lim-
ited. If the Commission grants such
limited designation, such limited des-
ignation major swap participant shall
be deemed to be a major swap partici-
pant with respect to each swap it en-
ters into in the swap category or cat-
egories for which it is so designated,
regardless of the person’s activities in
connection with such category or cat-
egories of swaps. A person may make
such application to limit its designa-
tion at the same time as, or after, the
person’s initial registration as a major
swap participant.

(3) Timing requirements. A person that
is not registered as a major swap par-
ticipant, but that meets the criteria in
this rule to be a major swap partici-
pant as a result of its swap activities in
a fiscal quarter, will not be deemed to
be a major swap participant until the



Commodity Futures Trading Commission

earlier of the date on which it submits
a complete application for registration
as a major swap participant pursuant
to Section 4s(a)(2) of the Act, 7 U.S.C.
6s(a)(2), or two months after the end of
that quarter.

(4) Reevaluation period. Notwith-
standing paragraph (hhh)(3) of this sec-
tion, if a person that is not registered
as a major swap participant meets the
criteria in this rule to be a major swap
participant in a fiscal quarter, but does
not exceed any applicable threshold by
more than twenty percent in that quar-
ter:

(i) That person will not be deemed a
major swap participant pursuant to the
timing requirements specified in para-
graph (hhh)(3) of this section; but

(ii) That person will be deemed a
major swap participant pursuant to the
timing requirements specified in para-
graph (hhh)(3) of this section at the end
of the next fiscal quarter if the person
exceeds any of the applicable daily av-
erage thresholds in that next fiscal
quarter.

(5) Termination of status. A person
that is deemed to be a major swap par-
ticipant shall continue to be deemed a
major swap participant until such time
that its swap activities do not exceed
any of the daily average thresholds set
forth within this rule for four consecu-
tive fiscal quarters after the date on
which the person becomes registered as
a major swap participant.

(6) Calculation of status. A person
shall not be deemed to be a ‘‘major
swap participant,” regardless of wheth-
er the criteria paragraph (hhh)(1) of
this section otherwise would cause the
person to be a major swap participant,
provided the person meets the condi-
tions set forth in paragraphs
(hhh)(6)(1), (ii) or (iii) of this section.

(i) Caps on uncollateralized exposure
and notional positions.

(A) Mazimum potential uncollateralized
exrposure. The express terms of the per-
son’s agreements or arrangements re-
lating to swaps with its counterparties
at no time would permit the person to
maintain a total uncollateralized expo-
sure of more than $100 million to all
such counterparties, including any ex-
posure that may result from thresholds
or minimum transfer amounts estab-
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lished by credit support annexes or
similar arrangements; and

(B) Mazximum notional amount of swap
positions. The person does not maintain
swap positions in a notional amount of
more than $2 billion in any major cat-
egory of swaps, or more than $4 billion
in the aggregate across all major cat-
egories; or

(ii) Caps on uncollateralized exposure
plus monthly calculation.

(A) Mazimum potential uncollateralized
exrposure. The express terms of the per-
son’s agreements or arrangements re-
lating to swaps with its counterparties
at no time would permit the person to
maintain a total uncollateralized expo-
sure of more than $200 million to all
such counterparties (with regard to
swaps and any other instruments by
which the person may have exposure to
those counterparties), including any
exposure that may result from thresh-
olds or minimum transfer amounts es-
tablished by credit support annexes or
similar arrangements; and

(B) Calculation of positions. (I) At the
end of each month, the person performs
the calculations prescribed by para-
graph (jjj) of this section with regard
to whether the aggregate
uncollateralized outward exposure plus
aggregate potential outward exposure
as of that day constitute a ‘‘substantial
position’ in a major category of swaps,
or pose ‘‘substantial counterparty ex-
posure that could have serious adverse
effects on the financial stability of the
United States banking system or finan-
cial markets’’; these calculations shall
disregard provisions of those rules that
provide for the analyses to be deter-
mined based on a daily average over a
calendar quarter; and

(2) Each such analysis produces
thresholds of no more than:
(1) $1 billion in aggregate

uncollateralized outward exposure plus
aggregate potential outward exposure
in any major category of swaps; if the
person is subject to paragraph (jjj) of
this section, by virtue of being a highly
leveraged financial entity that is not
subject to capital requirements estab-
lished by an appropriate Federal bank-
ing agency, this analysis shall account
for all of the person’s swap positions in
that major category (without exclud-
ing hedging positions), otherwise this
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analysis shall exclude the same hedg-
ing and related positions that are ex-
cluded from consideration pursuant to
paragraph (jjj)(1)(i) of this section; or

(i1) $2 billion in aggregate
uncollateralized outward exposure plus
aggregate potential outward exposure
(without any positions excluded from
the analysis) with regard to all of the
person’s swap positions.

(iii) Calculations based on certain in-
formation. (A)(I) At the end of each
month, the person’s aggregate
uncollateralized outward exposure with
respect to its swap positions in each
major swap category is less than $1.5
billion with respect to the rate swap
category and less than $500 million
with respect to each of the other major
swap categories; and

(2) At the end of each month, the sum
of the amount calculated under para-
graph (hhh)(6)(iii)(A)(I) of this section
with respect to each major swap cat-
egory and the total notional principal
amount of the person’s swap positions
in each such major swap category, ad-
justed by the multipliers set forth in
paragraph (jjj)(3)(ii)(I) of this section
on a position-by-position basis reflect-
ing the type of swap, is less than $3 bil-
lion with respect to the rate swap cat-
egory and less than $1 billion with re-
spect to each of the other major swap
categories; or

(B)(I) At the end of each month, the
person’s aggregate uncollateralized
outward exposure with respect to its
swap positions across all major swap
categories is less than $500 million; and

(2) The sum of the amount calculated
under paragraph (hhh)(6)({ii)(B)(I) of
this section and the product of the
total effective notional principal
amount of the person’s swap positions
in all major swap categories multiplied
by 0.15 is less than $1 billion.

(C) For purposes of the calculations
set forth in this paragraph (hhh)(6)(iii):

1) The person’s aggregate
uncollateralized outward exposure for
positions held with swap dealers shall
be equal to such exposure reported on
the most recent reports of such expo-
sure received from such swap dealers;
and

2) The person’s aggregate
uncollateralized outward exposure for
positions that are not reflected in any
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report of exposure from a swap dealer
(including all swap positions it holds
with persons other than swap dealers)
shall be calculated in accordance with
paragraph (jjj)(2) of this section.

(iv) For purposes of the calculations
set forth in this paragraph (hhh)(6), the
person shall use the effective notional
amount of a position rather than the
stated notional amount of the position
if the stated notional amount is lever-
aged or enhanced by the structure of
the position.

(v) No presumption shall arise that a
person is required to perform the cal-
culations needed to determine if it is a
major swap participant, solely by rea-
son that the person does not meet the
conditions specified in paragraph
(hhh)(6)(i), (ii) or (iii) of this section.

(7T) Ezxclusions. A person who is reg-
istered as a derivatives clearing orga-
nization with the Commission pursuant
to section 5b of the Act and regulations
thereunder, shall not be deemed to be a
major swap participant, regardless of
whether the criteria in this paragraph
(hhh) otherwise would cause the person
to be a major swap participant.

(iii) Category of swaps; major swap cat-
egory. For purposes of Section 1a(33)
the Act, 7 U.S.C. 1a(33), and paragraph
(hhh) of this section, the terms major
swap category, category of swaps and any
similar terms mean any of the cat-
egories of swaps listed below. For the
avoidance of doubt, the term swap as it
is used in this paragraph (iii) has the
meaning set forth in Section 1a(47) of
the Act, 7 U.S.C. 1a(47), and the rules
thereunder.

(1) Rate swaps. Any swap which is pri-
marily based on one or more reference
rates, including but not limited to any
swap of payments determined by fixed
and floating interest rates, currency
exchange rates, inflation rates or other
monetary rates, any foreign exchange
swap, as defined in Section 1a(25) of the
Act, 7 U.S.C. 1a(25), and any foreign ex-
change option other than an option to
deliver currency.

(2) Credit swaps. Any swap that is pri-
marily based on instruments of indebt-
edness, including but not limited to
any swap primarily based on one or
more broad-based indices related to
debt instruments or loans, and any
swap that is an index credit default
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swap or total return swap on one or
more indices of debt instruments.

(3) Equity swaps. Any swap that is
primarily based on equity securities,
including but not limited to any swap
based on one or more broad-based indi-
ces of equity securities and any total
return swap on one or more equity in-
dices.

(4) Other commodity swaps. Any swap
that is not included in the rate swap,
credit swap or equity swap categories.

(3jii) Substantial position. (1) In gen-
eral. For purposes of Section 1la(33) of
the Act, 7 U.S.C. 1a(33), and paragraph
(hhh) of this section, the term ‘‘sub-
stantial position” means swap posi-
tions that equal or exceed any of the
following thresholds in the specified
major category of swaps:

(i) For rate swaps:

(A) $3 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or

(B) $6 billion in:

1) Daily average aggregate
uncollateralized outward exposure plus

(2) Daily average aggregate potential
outward exposure.

(ii) For credit swaps:

(A) $1 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or

(B) $2 billion in:

(1) Daily average aggregate
uncollateralized outward exposure plus

(2) Daily average aggregate potential
outward exposure.

(iii) For equity swaps:

(A) $1 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or

(B) $2 billion in:

1) Daily average aggregate
uncollateralized outward exposure plus

(2) Daily average aggregate potential
outward exposure.

(iv) For other commodity swaps:

(A) $1 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or

(B) $2 billion in:

(1) Daily average aggregate
uncollateralized outward exposure plus

(2) Daily average aggregate potential
outward exposure.

(2) Aggregate uncollateralized outward
exposure—(i) In general. Aggregate
uncollateraliced outward exrposure in gen-
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eral means the sum of the current ex-
posure, obtained by marking-to-market
using industry standard practices, of
each of the person’s swap positions
with negative value in a major swap
category, less the value of the collat-
eral the person has posted in connec-
tion with those positions.

(ii) Calculation of aggregate
uncollateraliced outward exposure. In
calculating this amount the person
shall, with respect to each of its swap
counterparties in a given major swap
category, determine the dollar value of
the aggregate current exposure arising
from each of its swap positions with
negative value (subject to the netting
provisions described below) in that
major category by marking-to-market
using industry standard practices; and
deduct from that dollar amount the ag-
gregate value of the collateral the per-
son has posted with respect to the swap

positions. The aggregate
uncollateralized outward exposure
shall be the sum of those

uncollateralized amounts across all of
the person’s swap counterparties in the
applicable major category.

(iii) Relevance of mnetting agreements.
(A) If the person has one or more mas-
ter netting agreement in effect with a
particular counterparty, the person
may measure the current exposure
arising from its swaps in any major
category on a net basis, applying the
terms of those agreements. Calculation
of net current exposure may take into
account offsetting positions entered
into with that particular counterparty
involving swaps (in any swap category)
as well as security-based swaps and se-
curities financing transactions (con-
sisting of securities lending and bor-
rowing, securities margin lending and
repurchase and reverse repurchase
agreements), and other financial in-
struments that are subject to netting
offsets for purposes of applicable bank-
ruptcy law, to the extent these are con-
sistent with the offsets permitted by
the master netting agreements.

(B) Such adjustments may not take
into account any offset associated with
positions that the person has with sep-
arate counterparties.

(iv) Allocation of uncollateralized out-
ward exposure. If a person calculates
current exposure with a particular
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counterparty on a net basis, as pro-
vided by paragraph (jjj)(2)(iii) of this
section, the portion of that current ex-
posure that should be attributed to
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each ‘“‘major” category of swaps for
purposes of the substantial position
analysis should be calculated according
to the formula:

OTMspi0)

ES(MC): = Enet total

Where: Eswmc) equals the amount of aggre-
gate current exposure attributable to the en-
tity’s swap positions in the ‘‘major” swap
category at issue; E.. o €quals the entity’s
aggregate current exposure to the
counterparty at issue, after accounting for
the netting of positions and the posting of
collateral; OTMswc) equals the exposure as-
sociated with the entity’s out-of-the-money
positions in swaps in the ‘“‘major’ category
at issue, subject to those netting arrange-
ments; and OTMse) equals the exposure asso-
ciated with the entity’s out-of-the-money po-
sitions in the other ‘“‘major’” categories of
swaps, subject to those netting arrange-
ments; and OTM,.,..s equals the exposure as-
sociated with the entity’s out-of-the-money
positions associated with instruments, other
than swaps, that are subject to those netting
arrangements.

(38) Aggregate potential outward expo-
sure—(i) In general. Aggregate potential
outward exposure in any major swap
category means the sum of:

(A) The aggregate potential outward
exposure for each of the person’s swap
positions in a major swap category
that are not subject to daily mark-to-
market margining and are not cleared
by a registered or exempt clearing
agency or derivatives clearing organi-
zation, as calculated in accordance
with paragraph (jjj)(3)(ii) of this sec-
tion; and

(B) The aggregate potential outward
exposure for each of the person’s swap

"OTMgsgecy + OTMsoy + OTM, o, s

positions in such major swap category
that are either subject to daily mark-
to-market margining or are cleared by
a registered or exempt clearing agency
or derivatives clearing organization, as
calculated in accordance with para-
graph (jjj)(3)(iii) of this section.

(i1) Calculation of potential outward ex-
posure for swaps that are not subject to
daily mark-to-market margining and are
not cleared by a registered or exempt
clearing agency or derivatives clearing or-
ganization—(A) In general. (1) For posi-
tions in swaps that are not subject to
daily mark-to-market margining and
are not cleared by a registered or ex-
empt clearing agency or a derivatives
clearing organization, potential out-
ward exposure equals the total no-
tional principal amount of those posi-
tions, multiplied by the following fac-
tors on a position-by-position basis re-
flecting the type of swap. For any swap
that does not appropriately fall within
any of the specified categories, the
“other commodities’’ conversion fac-
tors set forth in the following Table 1
are to be used. If a swap is structured
such that on specified dates any out-
standing exposure is settled and the
terms are reset so that the market
value of the swap is zero, the remain-
ing maturity equals the time until the
next reset date.

TABLE 1—CONVERSION FACTOR MATRIX FOR SWAPS

Residual maturity Interest rate Forrgtignaﬁécg;gge P;gigu; S‘cﬁtcgls Other commodities

One year or less ... 0.00 0.01 0.07 0.10

Over one to five yea 0.005 0.05 0.07 0.12

Over five years 0.015 0.075 0.08 0.15

Residual maturity Credit | Equity (2) Use of effective notional amounts. If

the stated notional amount on a posi-

One year or less 010 0.0 tion is leveraged or enhanced by the
Over one to five years 0.10 0.08 v g o y

Over five years 0.10 040 Structure of the position, the calcula-
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this section shall be based on the effec-
tive notional amount of the position
rather than on the stated notional
amount.

(3) Exclusion of certain positions. The
calculation in paragraph
(GihHB3)(Hi)(A)(I) of this section shall ex-
clude:

(1) Positions that constitute the pur-
chase of an option, if the purchaser has
no additional payment obligations
under the position;

(1) Other positions for which the per-
son has prepaid or otherwise satisfied
all of its payment obligations; and

(iii) Positions for which, pursuant to
law or a regulatory requirement, the
person has assigned an amount of cash
or U.S. Treasury securities that is suf-
ficient at all times to pay the person’s
maximum possible liability under the
position, and the person may not use
that cash or those Treasury securities
for other purposes.

(4) Adjustment for certain positions.
Notwithstanding paragraph
(GipH3)([Hi)(A)A) of this section, the po-
tential outward exposure associated
with a position by which a person buys
credit protection using a credit default
swap or index credit default swap, or
associated with a position by which a
person purchases an option for which
the person retains additional payment
obligations under the position, is
capped at the net present value of the
unpaid premiums.

(B) Adjustment for netting agreements.
Notwithstanding paragraph
(3iHB3)([i)(A) of this section, for posi-
tions subject to master netting agree-
ments the potential outward exposure
associated with the person’s swaps
with each counterparty equals a
weighted average of the potential out-
ward exposure for the person’s swaps
with that counterparty as calculated
under paragraph (jjj)(3)(ii)(A) of this
section, and that amount reduced by
the ratio of net current exposure to
gross current exposure, consistent with
the following equation as calculated on
a counterparty-by-counterparty basis:

Pre: = 0.4 % Pgrogs + 0.6 * NGR * Pgross

Where: Pye is the potential outward expo-
sure, adjusted for bilateral netting, of the
person’s swaps with a particular
counterparty; Pgrss 1s the potential outward
exposure without adjustment for bilateral
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netting as calculated pursuant to paragraph
(GiHB3)({i)(A) of this section; and NGR is the
ratio of the current exposure arising from its
swaps in the major category as calculated on
a net basis according to paragraphs
(3i1H(2)(iii) and (iv) of this section, divided by
the current exposure arising from its swaps
in the major category as calculated in the
absence of those netting procedures.

(iii) Calculation of potential outward
exposure for swaps that are either subject
to daily mark-to-market margining or are
cleared by a registered or exempt clearing
agency or derivatives clearing organiza-
tion. For positions in swaps that are
subject to daily mark-to-market mar-
gining or that are cleared by a reg-
istered or exempt clearing agency or
derivatives clearing organization:

(A) Potential outward exposure
equals the potential exposure that
would be attributed to such positions
using the procedures in paragraph
(jjii)(3)(ii) of this section multiplied by:

(1) 0.1, in the case of positions cleared
by a registered or exempt clearing
agency or derivatives clearing organi-
zation; or

(2) 0.2, in the case of positions that
are subject to daily mark-to-market
margining but that are not cleared by
a registered or exempt clearing agency
or derivatives clearing organization.

(B) Solely for purposes of calculating
potential outward exposure:

(I) A swap shall be considered to be
subject to daily mark-to-market mar-
gining if, and for so long as, the
counterparties follow the daily prac-
tice of exchanging collateral to reflect
changes in the current exposure arising
from the swap (after taking into ac-
count any other financial positions ad-
dressed by a netting agreement be-
tween the counterparties).

(2) If the person is permitted by
agreement to maintain a threshold for
which it is not required to post collat-
eral, the position still will be consid-
ered to be subject to daily mark-to-
market margining for purposes of cal-
culating potential outward exposure,
but the total amount of that threshold
(regardless of the actual exposure at
any time), less any initial margin post-
ed up to the amount of that threshold,
shall be added to the person’s aggre-
gate uncollateralized outward exposure
for purposes of paragraph (jjij)(1)({H)(B),
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(ii)(B), (iii)(B) or (iv)(B) of this section,
as applicable.

(3) If the minimum transfer amount
under the agreement is in excess of $1
million, the position still will be con-
sidered to be subject to daily mark-to-
market margining for purposes of cal-
culating potential outward exposure,
but the entirety of the minimum trans-
fer amount shall be added to the per-
son’s aggregate uncollateralized out-
ward exposure for purposes of para-
graph (GiHO@HB), {Ai)B), ({ii)B) or
(iv)(B) of this section, as applicable.

(4) A person may, at its discretion,
calculate the potential outward expo-
sure of positions in swaps that are sub-
ject to daily mark-to-market mar-
gining in accordance with paragraph
(3iH3)(i) of this section in lieu of cal-
culating the potential outward expo-
sure of such swap positions in accord-
ance with this paragraph (jjj)(3)(iii).

(4) Calculation of daily average. Meas-
ures of daily average aggregate
uncollateralized outward exposure and
daily average aggregate potential out-
ward exposure shall equal the arith-
metic mean of the applicable measure
of exposure at the close of each busi-
ness day, beginning the first business
day of each calendar quarter and con-
tinuing through the last business day
of that quarter.

(5) Inter-affiliate activities. In calcu-
lating its aggregate uncollateralized
outward exposure and its aggregate po-
tential outward exposure, the person
shall not consider its swap positions
with counterparties that are majority-
owned affiliates. For these purposes
the counterparties to a swap are major-
ity-owned affiliates if one counterparty
directly or indirectly owns a majority
interest in the other, or if a third party
directly or indirectly owns a majority
interest in both counterparties to the
swap, where ‘“‘majority interest’ is the
right to vote or direct the vote of a ma-
jority of a class of voting securities of
an entity, the power to sell or direct
the sale of a majority of a class of vot-
ing securities of an entity, or the right
to receive upon dissolution or the con-
tribution of a majority of the capital of
a partnership.

(kkKk) Hedging or mitigating commercial
risk. For purposes of Section 1a(33) of
the Act, 7 U.S.C. 1a(33) and paragraph
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(hhh) of this section, a swap position is
held for the purpose of hedging or miti-
gating commercial risk when:

(1) Such position:

(i) Is economically appropriate to the
reduction of risks in the conduct and
management of a commercial enter-
prise (or of a majority-owned affiliate
of the enterprise), where the risks arise
from:

(A) The potential change in the value
of assets that a person owns, produces,
manufactures, processes, or merchan-
dises or reasonably anticipates owning,
producing, manufacturing, processing,
or merchandising in the ordinary
course of business of the enterprise;

(B) The potential change in the value
of liabilities that a person has incurred
or reasonably anticipates incurring in
the ordinary course of business of the
enterprise; or

(C) The potential change in the value
of services that a person provides, pur-
chases, or reasonably anticipates pro-
viding or purchasing in the ordinary
course of business of the enterprise;

(D) The potential change in the value
of assets, services, inputs, products, or
commodities that a person owns, pro-
duces, manufactures, processes, mer-
chandises, leases, or sells, or reason-
ably anticipates owning, producing,
manufacturing, processing, merchan-
dising, leasing, or selling in the ordi-
nary course of business of the enter-
prise;

(E) Any potential change in value re-
lated to any of the foregoing arising
from interest, currency, or foreign ex-
change rate movements associated
with such assets, liabilities, services,
inputs, products, or commodities; or

(F) Any fluctuation in interest, cur-
rency, or foreign exchange rate expo-
sures arising from a person’s current or
anticipated assets or liabilities; or

(ii) Qualifies as bona fide hedging for
purposes of an exemption from position
limits under the Act; or

(iii) Qualifies for hedging treatment
under:

(A) Financial Accounting Standards
Board Accounting Standards Codifica-
tion Topic 815, Derivatives and Hedging
(formerly known as Statement No. 133);
or

(B) Governmental Accounting Stand-
ards Board Statement 53, Accounting
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and Financial Reporting for Derivative
Instruments; and

(2) Such position is:

(i) Not held for a purpose that is in
the nature of speculation, investing or
trading; and

(ii) Not held to hedge or mitigate the
risk of another swap or security-based
swap position, unless that other posi-
tion itself is held for the purpose of
hedging or mitigating commercial risk
as defined by this rule or §240.3a67-4 of
this title.

(111) Substantial counterparty expo-
sure—(1) In general. For purposes of
Section 1a(33) of the Act, 7 U.S.C.
1a(33), and paragraph (hhh) of this sec-
tion, the term substantial counterparty
exposure that could have serious adverse
effects on the financial stability of the
United States banking system or financial
markets means a swap position that sat-
isfies either of the following thresh-
olds:

(i) $5 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or

(ii) $8 billion in:

(A) Daily average aggregate
uncollateralized outward exposure plus

(B) Daily average aggregate potential
outward exposure.

(2) Calculation methodology. For these
purposes, the terms daily average aggre-
gate wuncollateraliced outward exposure
and daily average aggregate potential
outward exposure shall be calculated
the same way as is prescribed in para-
graph (jjj) of this section, except that
these amounts shall be calculated by
reference to all of the person’s swap po-
sitions, rather than by reference to a
specific major swap category.

(mmm) Financial entity, highly lever-
aged. (1) For purposes of Section 1a(33)
of the Act, 7 U.S.C. 1a(33), and para-
graph (hhh) of this section, the term fi-
nancial entity means:

(i) A security-based swap dealer;

(i1) A major security-based swap par-
ticipant;

(iii) A commodity pool as defined in
Section 1a(10) of the Act, 7 U.S.C.
1a(10);

(iv) A private fund as defined in Sec-
tion 202(a) of the Investment Advisers
Act of 1940, 15 U.S.C. 80b-2(a);

(v) An employee benefit plan as de-
fined in paragraphs (3) and (32) of Sec-
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tion 3 of the Employee Retirement In-
come Security Act of 1974, 29 U.S.C.
1002; and

(vi) A person predominantly engaged
in activities that are in the business of
banking or financial in nature, as de-
fined in Section 4(k) of the Bank Hold-
ing Company Act of 1956, 12 U.S.C.
1843(k).

(2) For purposes of Section 1a(33) of
the Act, 7 U.S.C. 1a(33), and paragraph
(hhh) of this section, the term highly
leveraged means the existence of a ratio
of an entity’s total liabilities to equity
in excess of 12 to 1 as measured at the
close of business on the last business
day of the applicable fiscal quarter.
For this purpose, liabilities and equity
should each be determined in accord-
ance with U.S. generally accepted ac-
counting principles; provided, however,
that a person that is an employee ben-
efit plan, as defined in paragraphs (3)
and (32) of Section 3 of the Employee
Retirement Income Security Act of
1974, 29 U.S.C. 1002, may exclude obliga-
tions to pay benefits to plan partici-
pants from the calculation of liabilities
and substitute the total value of plan
assets for equity.

(nnn)—(www) [Reserved]

(xxx) Swap—(1) In general. The term
swap has the meaning set forth in sec-
tion 1a(47) of the Commodity Exchange
Act.

(2) Inclusion of particular products. (1)
The term swap includes, without lim-
iting the meaning set forth in section
1a(47) of the Commodity Exchange Act,
the following agreements, contracts,
and transactions:

(A) A cross-currency swap;

(B) A currency option, foreign cur-
rency option, foreign exchange option
and foreign exchange rate option;

(C) A foreign exchange forward;

(D) A foreign exchange swap;

(E) A forward rate agreement; and

(F) A non-deliverable forward involv-
ing foreign exchange.

(ii) The term swap does not include
an agreement, contract, or transaction
described in paragraph (xxx)(2)(i) of
this section that is otherwise excluded
by section 1a(47)(B) of the Commodity
Exchange Act.

(3) Foreign exchange forwards and for-
eign exchange swaps. Notwithstanding
paragraph (xxx)(2) of this section:
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(i) A foreign exchange forward or a
foreign exchange swap shall not be con-
sidered a swap if the Secretary of the
Treasury makes a determination de-
scribed in section 1la(47)(E)(i) of the
Commodity Exchange Act.

(ii) Notwithstanding
(xxx)(3)(1) of this section:

(A) The reporting requirements set
forth in section 4r of the Commodity
Exchange Act and regulations promul-
gated thereunder shall apply to a for-
eign exchange forward or foreign ex-
change swap; and

(B) The business conduct standards
set forth in section 4s(h) of the Com-
modity Exchange Act and regulations
promulgated thereunder shall apply to
a swap dealer or major swap partici-
pant that is a party to a foreign ex-
change forward or foreign exchange
swap.

(iii) For purposes of section 1a(47)(E)
of the Commodity Exchange Act and
this paragraph (xxx), the term foreign
exchange forward has the meaning set
forth in section 1la(24) of the Com-
modity Exchange Act.

(iv) For purposes of section 1lad7)(E)
of the Commodity Exchange Act and
this paragraph (xxx), the term foreign
exchange swap has the meaning set
forth in section 1a(25) of the Com-
modity Exchange Act.

(v) For purposes of sections 1a(24) and
1a(25) of the Commodity Exchange Act
and this paragraph (xxx), the following
transactions are not foreign exchange
forwards or foreign exchange swaps:

(A) A currency swap Or a Cross-cur-
rency swap;

(B) A currency option, foreign cur-
rency option, foreign exchange option,
or foreign exchange rate option; and

(C) A non-deliverable forward involv-
ing foreign exchange.

(4) Insurance. (i) This paragraph is a
non-exclusive safe harbor. The terms
swap as used in section 1a(47) of the
Commodity Exchange Act and security-
based swap as used in section la(42) of
the Commodity Exchange Act do not
include an agreement, contract, or
transaction that:

(A) By its terms or by law, as a con-
dition of performance on the agree-
ment, contract, or transaction:

(I) Requires the beneficiary of the
agreement, contract, or transaction to
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have an insurable interest that is the
subject of the agreement, contract, or
transaction and thereby carry the risk
of loss with respect to that interest
continuously throughout the duration
of the agreement, contract, or trans-
action;

(2) Requires that loss to occur and to
be proved, and that any payment or in-
demnification therefor be limited to
the value of the insurable interest;

(3) Is not traded, separately from the
insured interest, on an organized mar-
ket or over-the-counter; and

(4) With respect to financial guaranty
insurance only, in the event of pay-
ment default or insolvency of the obli-
gor, any acceleration of payments
under the policy is at the sole discre-
tion of the insurer; and

(B) Is provided:

(I)(i1) By a person that is subject to
supervision by the insurance commis-
sioner (or similar official or agency) of
any State or by the United States or an
agency or instrumentality thereof; and

(i) Such agreement, contract, or
transaction is regulated as insurance
under applicable State law or the laws
of the United States;

(2)(1) Directly or indirectly by the
United States, any State or any of
their respective agencies or instrumen-
talities; or

(i1) Pursuant to a statutorily author-
ized program thereof; or

(3) In the case of reinsurance only, by
a person to another person that satis-
fies the conditions set forth in para-
graph (xxx)(4)(1)(B) of this section, pro-
vided that:

(i) Such person is not prohibited by
applicable State law or the laws of the
United States from offering such agree-
ment, contract, or transaction to such
person that satisfies the conditions set
forth in paragraph (xxx)(4)(i)(B) of this
section;

(ii) The agreement, contract, or
transaction to be reinsured satisfies
the conditions set forth in paragraph
(xxx)(4)(1)(A) or paragraph (xxx)(4)(1)(C)
of this section; and

(i1i) Except as otherwise permitted
under applicable State law, the total
amount reimbursable by all reinsurers
for such agreement, contract, or trans-
action may not exceed the claims or
losses paid by the person writing the
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risk being ceded or transferred by such
person; or

(4) In the case of non-admitted insur-
ance, by a person who:

(1) Is located outside of the United
States and listed on the Quarterly
Listing of Alien Insurers as maintained
by the International Insurers Depart-
ment of the National Association of In-
surance Commissioners; or

(ii1) Meets the eligibility criteria for
non-admitted insurers under applicable
State law; or

(C) Is provided in accordance with
the conditions set forth in paragraph
(xxx)(4)(1)(B) of this section and is one
of the following types of products:

(I) Surety bond;

(2) Fidelity bond;

(3) Life insurance;

(4) Health insurance;

(5) Long term care insurance;

(6) Title insurance;

(7) Property and casualty insurance;

(8) Annuity;

(9) Disability insurance;

(10) Insurance against default on in-
dividual residential mortgages; and

(11) Reinsurance of any of the fore-
going products identified in paragraphs
(xxx)(4)(1)(C)(1) through (10) of this sec-
tion; or

(ii) The terms swap as used in section
1a(47) of the Commodity Exchange Act
and security-based swap as used in sec-
tion 1a(42) of the Commodity Exchange
Act do not include an agreement, con-
tract, or transaction that was entered
into on or before the effective date of
paragraph (xxx)(4) of this section, and
that, at such time that it was entered
into, was provided in accordance with
the conditions set forth in paragraph
(xxx)(4)(1)(B) of this section.

(5) State. For purposes of paragraph
(xxx)(4) of this section, the term State
means any state of the United States,
the District of Columbia, Puerto Rico,
the U.S. Virgin Islands, or any other
possession of the United States.

(6) Anti-Evasion:

(i) An agreement, contract, or trans-
action that is willfully structured to
evade any provision of Subtitle A of
the Wall Street Transparency and Ac-
countability Act of 2010, including any
amendments made to the Commodity
Exchange Act thereby (Subtitle A), shall
be deemed a swap for purposes of Sub-
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title A and the rules, regulations, and
orders of the Commission promulgated
thereunder.

(ii) An interest rate swap or currency
swap, including but not limited to a
transaction identified in paragraph
(xxx)(3)(v) of this section, that is will-
fully structured as a foreign exchange
forward or foreign exchange swap to
evade any provision of Subtitle A shall
be deemed a swap for purposes of Sub-
title A and the rules, regulations, and
orders of the Commission promulgated
thereunder.

(iii) An agreement, contract, or
transaction of a bank that is not under
the regulatory jurisdiction of an appro-
priate Federal banking agency (as de-
fined in section 1a(2) of the Commodity
Exchange Act), where the agreement,
contract, or transaction is willfully
structured as an identified banking
product (as defined in section 402 of the
Legal Certainty for Bank Products Act
of 2000) to evade the provisions of the
Commodity Exchange Act, shall be
deemed a swap for purposes of the Com-
modity Exchange Act and the rules,
regulations, and orders of the Commis-
sion promulgated thereunder.

(iv) The form, label, and written doc-
umentation of an agreement, contract,
or transaction shall not be dispositive
in determining whether the agreement,
contract, or transaction has been will-
fully structured to evade as provided in
paragraphs (xxx)(6)(1) through
(xxx)(6)(iii) of this section.

(v) An agreement, contract, or trans-
action that has been willfully struc-
tured to evade as provided in para-
graphs (xxx)(6)(i) through (xxx)(6)(iii)
of this section shall be considered in
determining whether a person that so
willfully structured to evade is a swap
dealer or major swap participant.

(vi) Notwithstanding the foregoing,
no agreement, contract, or transaction
structured as a security (including a
security-based swap) under the securi-
ties laws (as defined in section 3(a)(47)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)(47))) shall be deemed a
swap pursuant to this paragraph
(xxx)(6) or shall be considered for pur-
poses of paragraph (xxx)(6)(v) of this
section.

(yyy) Narrow-based security indexr as
used in the definition of ‘‘security-based
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swap’—(1) In general. Except as other-
wise provided in paragraphs (zzz) and
(aaaa) of this section, for purposes of
section 1a(42) of the Commodity Ex-
change Act, the term narrow-based se-
curity indexr has the meaning set forth
in section 1a(35) of the Commodity Ex-
change Act, and the rules, regulations
and orders of the Commission there-
under.

(2) Tolerance period for swaps traded on
designated contract markets, swap erecu-
tion facilities, and foreign boards of trade.
Notwithstanding paragraph (yyy)(1) of
this section, solely for purposes of
swaps traded on or subject to the rules
of a designated contract market, swap
execution facility, or foreign board of
trade, a security index underlying such
swaps shall not be considered a narrow-
based security index if:

(i)(A) A swap on the index is traded
on or subject to the rules of a des-
ignated contract market, swap execu-
tion facility, or foreign board of trade
for at least 30 days as a swap on an
index that was not a narrow-based se-
curity index; or

(B) Such index was not a narrow-
based security index during every trad-
ing day of the six full calendar months
preceding a date no earlier than 30 days
prior to the commencement of trading
of a swap on such index on a market
described in paragraph (yyy)(2)(i)(A) of
this section; and

(ii) The index has been a narrow-
based security index for no more than
45 business days over three consecutive
calendar months.

(3) Tolerance period for security-based
swaps traded on national securities ex-
changes or security-based swap exrecution
facilities. Notwithstanding paragraph
(yyy)(1) of this section, solely for pur-
poses of security-based swaps traded on
a national securities exchange or secu-
rity-based swap execution facility, a
security index underlying such secu-
rity-based swaps shall be considered a
narrow-based security index if:

(1)(A) A security-based swap on the
index is traded on a national securities
exchange or security-based swap execu-
tion facility for at least 30 days as a se-
curity-based swap on a narrow-based
security index; or

(B) Such index was a narrow-based
security index during every trading

32

17 CFR Ch. | (4-1-13 Edition)

day of the six full calendar months pre-
ceding a date no earlier than 30 days
prior to the commencement of trading
of a security-based swap on such index
on a market described in paragraph
(yyy)(B)(A)(A) of this section; and

(ii) The index has been a security
index that is not a narrow-based secu-
rity index for no more than 45 business
days over three consecutive calendar
months.

(4) Grace period—(i) Solely with re-
spect to a swap that is traded on or
subject to the rules of a designated
contract market, swap execution facil-
ity, or foreign board of trade, an index
that becomes a narrow-based security
index under paragraph (yyy)(2) of this
section solely because it was a narrow-
based security index for more than 45
business days over three consecutive
calendar months shall not be a narrow-
based security index for the following
three calendar months.

(ii) Solely with respect to a security-
based swap that is traded on a national
securities exchange or security-based
swap execution facility, an index that
becomes a security index that is not a
narrow-based security index under
paragraph (yyy)(3) of this section sole-
ly because it was not a narrow-based
security index for more than 45 busi-
ness days over three consecutive cal-
endar months shall be a narrow-based
security index for the following three
calendar months.

(zzz) Meaning of ‘‘issuers of securities
in a narrow-based security index” as
used in the definition of ‘‘security-
based swap’’ as applied to index credit
default swaps.

1) Notwithstanding paragraph
(yyy)(1) of this section, and solely for
purposes of determining whether a
credit default swap is a security-based
swap under the definition of ‘‘security-

based swap’’ in section
3(a)(68)(A)(ii)(III) of the Securities Ex-
change Act of 193¢ (15 TU.S.C.

78c(a)(68)(A)(ii)(I1I), as incorporated in
section 1la(42) of the Commodity Ex-
change Act, the term issuers of securi-
ties in a mnarrow-based security index
means issuers of securities included in
an index (including an index ref-
erencing loan borrowers or loans of
such borrowers) in which:
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(i)(A) There are nine or fewer non-af-
filiated issuers of securities that are
reference entities included in the
index, provided that an issuer of securi-
ties shall not be deemed a reference en-
tity included in the index for purposes
of this section unless:

(I) A credit event with respect to
such reference entity would result in a
payment by the credit protection seller
to the credit protection buyer under
the credit default swap based on the re-
lated notional amount allocated to
such reference entity; or

(2) The fact of such credit event or
the calculation in accordance with
paragraph (zzz)(1)(i)(A)(I) of this sec-
tion of the amount owed with respect
to such credit event is taken into ac-
count in determining whether to make
any future payments under the credit
default swap with respect to any future
credit events;

(B) The effective notional amount al-
located to any reference entity in-
cluded in the index comprises more
than 30 percent of the index’s
weighting;

(C) The effective notional amount al-
located to any five non-affiliated ref-
erence entities included in the index
comprises more than 60 percent of the
index’s weighting; or

(D) Except as provided in paragraph
(zzz)(2) of this section, for each ref-
erence entity included in the index,
none of the criteria in paragraphs
(zzz)(1)(1)(D)(I) through (8) of this sec-
tion is satisfied:

(I) The reference entity included in
the index is required to file reports
pursuant to section 13 or section 15(d)
of the Securities Exchange Act of 1934
(15 U.S.C. 78m or 780(d));

(2) The reference entity included in
the index is eligible to rely on the ex-
emption provided in rule 12g3-2(b)
under the Securities Exchange Act of
1934 (17 CFR 240.12g3-2(b));

(3) The reference entity included in
the index has a worldwide market
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more;

(4) The reference entity included in
the index (other than a reference enti-
ty included in the index that is an
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the
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Securities Exchange Act of 1934 (15
U.S.C. 78c(a)("7)) has outstanding
notes, bonds, debentures, loans, or evi-
dences of indebtedness (other than re-
volving credit facilities) having a total
remaining principal amount of at least
$1 billion;

(5) The reference entity included in
the index is the issuer of an exempted
security as defined in section 3(a)(12) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(12)) (other than any mu-
nicipal security as defined in section
3(a)(29) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(29)));

(6) The reference entity included in
the index is a government of a foreign
country or a political subdivision of a
foreign country;

(7) If the reference entity included in
the index is an issuing entity of an
asset-backed security as defined in sec-
tion 3(a)(77) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(17)), such
asset-backed security was issued in a
transaction registered under the Secu-
rities Act of 1933 (156 U.S.C. 77a et seq.)
and has publicly available distribution
reports; and

(8) For a credit default swap entered
into solely between eligible contract
participants as defined in section 1a(18)
of the Commodity Exchange Act:

(i) The reference entity included in
the index (other than a reference enti-
ty included in the index that is an
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(77))) makes available to
the public or otherwise makes avail-
able to such eligible contract partici-
pant information about the reference
entity included in the index pursuant
to rule 144A(d)(4) under the Securities
Act of 1933 (17 CFR 230.144A(d)(4));

(i1) Financial information about the
reference entity included in the index
(other than a reference entity included
in the index that is an issuing entity of
an asset-backed security as defined in
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77)))
is otherwise publicly available; or

(7i7) In the case of a reference entity
included in the index that is an issuing
entity of an asset-backed security as
defined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
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78¢c(a)(77)), information of the type and
level included in publicly available dis-
tribution reports for similar asset-
backed securities is publicly available
about both the reference entity in-
cluded in the index and such asset-
backed security; and

(ii)(A) The index is not composed
solely of reference entities that are
issuers of exempted securities as de-
fined in section 3(a)(12) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(12)), as in effect on the date of
enactment of the Futures Trading Act
of 1982 (other than any municipal secu-
rity as defined in section 3(a)(29) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(29))), as in effect on the
date of enactment of the Futures Trad-
ing Act of 1982; and

(B) Without taking into account any
portion of the index composed of ref-
erence entities that are issuers of ex-
empted securities as defined in section
3(a)(12) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(12)), as in effect
on the date of enactment of the Fu-
tures Trading Act of 1982 (other than
any municipal security as defined in
section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 TU.S.C.
78c(a)(29))), the remaining portion of
the index would be within the term
‘“issuer of securities in a narrow-based
security index” under ©paragraph
(zzz)(1)(i) of this section.

(2) Paragraph (zzz)(1)(i)(D) of this sec-
tion will not apply with respect to a
reference entity included in the index
if:

(i) The effective notional amounts al-
located to such reference entity com-
prise less than five percent of the
index’s weighting; and

(ii) The effective notional amounts
allocated to reference entities included
in the index that satisfy paragraph
(zzz)(1)(1)(D) of this section comprise at
least 80 percent of the index’s
weighting.

(3) For purposes of this paragraph
(222):

(i) A reference entity included in the
index is affiliated with another ref-
erence entity included in the index (for
purposes of paragraph (zzz)(3)(iv) of
this section) or another entity (for pur-
poses of paragraph (zzz)(3)(v) of this
section) if it controls, is controlled by,
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or is under common control with, that
other reference entity included in the
index or other entity, as applicable;
provided that each reference entity in-
cluded in the index that is an issuing
entity of an asset-backed security as
defined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(77)) will not be considered affili-
ated with any other reference entity
included in the index or any other enti-
ty that is an issuing entity of an asset-
backed security.

(ii) Control for purposes of this sec-
tion means ownership of more than 50
percent of the equity of a reference en-
tity included in the index (for purposes
of paragraph (zzz)(3)(iv) of this section)
or another entity (for purposes of para-
graph (zzz)(3)(v) of this section), or the
ability to direct the voting of more
than 50 percent of the voting equity of
a reference entity included in the index
(for purposes of paragraph (zzz)(3)(iv) of
this section) or another entity (for pur-
poses of paragraph (zzz)(3)(v) of this
section).

(iii) In identifying a reference entity
included in the index for purposes of
this section, the term reference entity
includes:

(A) An issuer of securities;

(B) An issuer of securities that is an
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(77)); and

(C) An issuer of securities that is a
borrower with respect to any loan iden-
tified in an index of borrowers or loans.

(iv) For purposes of calculating the
thresholds in paragraphs (zzz)(1)(i)(A)
through (1)(i)(C) of this section, the
term reference entity included in the
index includes a single reference entity
included in the index or a group of af-
filiated reference entities included in
the index as determined in accordance
with paragraph (zzz)(3)(i) of this sec-
tion (with each reference entity in-
cluded in the index that is an issuing
entity of an asset-backed security as
defined in section 3(a)(77) of the Act (15
U.S.C. 78c(a)(77)) being considered a
separate reference entity included in
the index).

(v) For purposes of determining
whether one of the criterion in either
paragraphs (zzz)(1)A)(D)(I) through
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(zzz)(1)(1)(D)(4) of this section or para-
graphs (zzz)(1)(Av)(D)(8)(Q) and
(a)(L)AV)(D)(8)(ii) of this section is met,
the term reference entity included in
the index includes a single reference
entity included in the index or a group
of affiliated entities as determined in
accordance with paragraph (zzz)(3)(i) of
this section (with each issuing entity
of an asset-backed security as defined
in section 3(a)(77) of the Act (15 U.S.C.
78c(a)(77)) being considered a separate
entity).

(aaaa) Meaning of ‘‘narrow-based se-
curity index’ as used in the definition
of ‘“‘security-based swap’’ as applied to
index credit default swaps.

(1) Notwithstanding paragraph
(yyy)(1) of this section, and solely for
purposes of determining whether a
credit default swap is a security-based
swap under the definition of ‘‘security-
based swap’’ in section 3(a)(68)(A)({i)(I)
of the Securities Exchange Act of 1934
(156 U.S.C. 78c(a)(68)(A)({i)(), as incor-
porated in section 1la(42) of the Com-
modity Exchange Act, the term nar-
row-based security index means an
index in which:

(i)(A) The index is composed of nine
or fewer securities or securities that
are issued by nine or fewer non-affili-
ated issuers, provided that a security
shall not be deemed a component of the
index for purposes of this section un-
less:

(I) A credit event with respect to the
issuer of such security or a credit event
with respect to such security would re-
sult in a payment by the credit protec-
tion seller to the credit protection
buyer under the credit default swap
based on the related notional amount
allocated to such security; or

(2) The fact of such credit event or
the calculation in accordance with
paragraph (aaaa)(1)(i)(A)(I) of this sec-
tion of the amount owed with respect
to such credit event is taken into ac-
count in determining whether to make
any future payments under the credit
default swap with respect to any future
credit events;

(B) The effective notional amount al-
located to the securities of any issuer
included in the index comprises more
than 30 ©percent of the index’s
weighting;
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(C) The effective notional amount al-
located to the securities of any five
non-affiliated issuers included in the
index comprises more than 60 percent
of the index’s weighting; or

(D) Except as provided in paragraph
(aaaa)(2) of this section, for each secu-
rity included in the index, none of the
criteria in paragraphs (aaaa)(1)(i)(D)(1)
through (8) is satisfied:

(1) The issuer of the security included
in the index is required to file reports
pursuant to section 13 or section 15(d)
of the Securities Exchange Act of 1934
(15 U.S.C. 78m or 780(d));

(2) The issuer of the security included
in the index is eligible to rely on the
exemption provided in rule 12g23-2(b)
under the Securities Exchange Act of
1934 (17 CFR 240.12g3-2(b));

(3) The issuer of the security included
in the index has a worldwide market
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more;

(4) The issuer of the security included
in the index (other than an issuer of
the security that is an issuing entity of
an asset-backed security as defined in
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77)))
has outstanding notes, bonds, deben-
tures, loans or evidences of indebted-
ness (other than revolving credit facili-
ties) having a total remaining prin-
cipal amount of at least $1 billion;

(5) The security included in the index
is an exempted security as defined in
section 3(a)(12) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(12))
(other than any municipal security as
defined in section 3(a)(29) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(29)));

(6) The issuer of the security included
in the index is a government of a for-
eign country or a political subdivision
of a foreign country;

(7) If the security included in the
index is an asset-backed security as de-
fined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(77)), the security was issued in a
transaction registered under the Secu-
rities Act of 1933 (156 U.S.C. 77a et seq.)
and has publicly available distribution
reports; and

(8) For a credit default swap entered
into solely between eligible contract
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participants as defined in section 1a(18)
of the Commodity Exchange Act:

(1) The issuer of the security included
in the index (other than an issuer of
the security that is an issuing entity of
an asset-backed security as defined in
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77)))
makes available to the public or other-
wise makes available to such eligible
contract participant information about
such issuer pursuant to rule 144A(d)(4)
of the Securities Act of 1933 (17 CFR
230.144A(d)(4));

(i1) Financial information about the
issuer of the security included in the
index (other than an issuer of the secu-
rity that is an issuing entity of an
asset-backed security as defined in sec-
tion 3(a)(77) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(77))) is oth-
erwise publicly available; or

(7i7) In the case of an asset-backed se-
curity as defined in section 3(a)(77) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(77)), information of the
type and level included in public dis-
tribution reports for similar asset-
backed securities is publicly available
about both the issuing entity and such
asset-backed security; and

(ii)(A) The index is not composed
solely of exempted securities as defined
in section 3(a)(12) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(12)),
as in effect on the date of enactment of
the Futures Trading Act of 1982 (other
than any municipal security as defined
in section 3(a)(29) of the Securities Ex-
change Act of 193¢ (15 TU.S.C.
78c(a)(29))), as in effect on the date of
enactment of the Futures Trading Act
of 1982; and

(B) Without taking into account any
portion of the index composed of ex-
empted securities as defined in section
3(a)(12) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(12)), as in effect
on the date of enactment of the Fu-
tures Trading Act of 1982 (other than
any municipal security as defined in
section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 TU.S.C.
78c(a)(29))), the remaining portion of
the index would be within the term
“narrow-based security index’ under
paragraph (aaaa)(1)(i) of this section.

(2) Paragraph (aaaa)(1)(i)(D) of this
section will not apply with respect to

36

17 CFR Ch. | (4-1-13 Edition)

securities of an issuer included in the
index if:

(i) The effective notional amounts al-
located to all securities of such issuer
included in the index comprise less
than five percent of the index’s
weighting; and

(ii) The securities that satisfy para-
graph (aaaa)(1)(i)(D) of this section
comprise at least 80 percent of the
index’s weighting.

(3) For purposes of this paragraph
(aaaa):

(i) An issuer of securities included in
the index is affiliated with another
issuer of securities included in the
index (for purposes of paragraph
(aaaa)(3)(iv) of this section) or another
entity (for purposes of paragraph
(aaaa)(3)(v) of this section) if it con-
trols, is controlled by, or is under com-
mon control with, that other issuer or
other entity, as applicable; provided
that each issuer of securities included
in the index that is an issuing entity of
an asset-backed security as defined in
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))
will not be considered affiliated with
any other issuer of securities included
in the index or any other entity that is
an issuing entity of an asset-backed se-
curity.

(ii) Control for purposes of this sec-
tion means ownership of more than 50
percent of the equity of an issuer of se-
curities included in the index (for pur-
poses of paragraph (aaaa)(3)(iv) of this
section) or another entity (for purposes
of paragraph (aaaa)3)(v) of this sec-
tion), or the ability to direct the vot-
ing of more than 50 percent of the vot-
ing equity an issuer of securities in-
cluded in the index (for purposes of
paragraph (aaaa)(3)(iv) of this section)
or another entity (for purposes of para-
graph (aaaa)(3)(v) of this section).

(iii) In identifying an issuer of securi-
ties included in the index for purposes
of this section, the term issuer in-
cludes:

(A) An issuer of securities; and

(B) An issuer of securities that is an
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(77)).

(iv) For purposes of calculating the
thresholds in paragraphs (zzz)(1)(i)(A)
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through (1)(i)(C) of this section, the
term issuer of the security included in
the index includes a single issuer of se-
curities included in the index or a
group of affiliated issuers of securities
included in the index as determined in
accordance with paragraph (aaaa)(3)(i)
of this section (with each issuer of se-
curities included in the index that is an
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the
Securities Exchange Act of 1934 (15
U.S.C. T8c(a)(77)) being considered a
separate issuer of securities included in
the index).

(v) For purposes of determining
whether one of the criterion in either
paragraphs (aaaa)(1)(i)(D)(1) through
(aaaa)(1)(i)(D)(4) of this section or
paragraphs (aaaa)(1)(Iv)(D)(8)(F) and
(aaaa)(1)(Av)(D)(8)(ii) of this section is
met, the term issuer of the security in-
cluded in the index includes a single
issuer of securities included in the
index or a group of affiliated entities
as determined in accordance with para-
graph (aaaa)(3)(i) of this section (with
each issuing entity of an asset-backed
security as defined in section 3(a)(77) of
the Act (15 U.S.C. 78c(a)(77)) being con-
sidered a separate entity).

(bbbb) Futures contracts on certain
foreign sovereign debt. The term secu-
rity-based swap as used in section
3(a)(68) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(68)), as incor-
porated in section 1la(42) of the Com-
modity Exchange Act, does not include
an agreement, contract, or transaction
that is based on or references a quali-
fying foreign futures contract (as de-
fined in rule 3a12-8 under the Securi-
ties Exchange Act of 1934 (17 CFR
240.3a12-8)) on the debt securities of
any one or more of the foreign govern-
ments enumerated in rule 3al2-8 under
the Securities Exchange Act of 1934 (17
CFR 240.3a12-8), provided that such
agreement, contract, or transaction
satisfies the following conditions:

(1) The futures contract that the
agreement, contract, or transaction
references or upon which the agree-
ment, contract, or transaction is based
is a qualifying foreign futures contract
that satisfies the conditions of rule
3a12-8 under the Securities Exchange
Act of 1934 (17 CFR 240.3a12-8) applica-
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ble to qualifying foreign futures con-
tracts;

(2) The agreement, contract, or
transaction is traded on or through a
board of trade (as defined in the Com-
modity Exchange Act);

(3) The debt securities upon which
the qualifying foreign futures contract
is based or referenced and any security
used to determine the cash settlement
amount pursuant to paragraph
(bbbb)(4) of this section were not reg-
istered under the Securities Act of 1933
(16 U.S.C. 77 et seq.) or the subject of
any American depositary receipt reg-
istered under the Securities Act of 1933;

(4) The agreement, contract, or
transaction may only be cash settled;
and

(5) The agreement, contract or trans-
action is not entered into by the issuer
of the debt securities upon which the
qualifying foreign futures contract is
based or referenced (including any se-
curity used to determine the cash pay-
ment due on settlement of such agree-
ment, contract or transaction), an af-
filiate (as defined in the Securities Act
of 1933 (15 U.S.C. 77 et seq.) and the
rules and regulations thereunder) of
the issuer, or an underwriter of such
issuer’s debt securities.

(ccee) Cleared Swaps Customer. This
term has the meaning provided in §22.1
of this chapter.

(dddd) Cleared Swaps Customer Ac-
count. This term has the meaning pro-
vided in §22.1 of this chapter.

(eeee) Cleared Swaps Customer Collat-
eral. This term has the meaning pro-
vided in §22.1 of this chapter.

(ffff) Confirmation. When used in ref-
erence to a futures commission mer-
chant, introducing broker, or com-
modity trading advisor, this term
means documentation (electronic or
otherwise) that memorializes specified
terms of a transaction executed on be-
half of a customer. When used in ref-
erence to a swap dealer or major swap
participant, this term has the meaning
set forth in §23.500 of this chapter.

(gggg) Customer Account. This term
references both a Cleared Swaps Cus-
tomer Account and a Futures Account,
as defined by paragraphs (dddd) and
(vv) of this section.

(hhhh) Electronic trading facility. This
term means a trading facility that—
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(1) Operates by means of an elec-
tronic or telecommunications network;
and

(2) Maintains an automated audit
trail of bids, offers, and the matching
of orders or the execution of trans-
actions on the facility.

(iiii) Futures customer. This term
means any person who uses a futures
commission merchant, introducing
broker, commodity trading advisor, or
commodity pool operator as an agent
in connection with trading in any con-
tract for the purchase of sale of a com-
modity for future delivery or any op-
tion on such contract; Provided, how-
ever, an owner or holder of a propri-
etary account as defined in paragraph
(y) of this section shall not be deemed
to be a futures customer within the
meaning of sections 4d(a) and 4d(b) of
the Act, the regulations that imple-
ment sections 4d and 4f of the Act and
§1.35, and such an owner or holder of
such a proprietary account shall other-
wise be deemed to be a futures cus-
tomer within the meaning of the Act
and §§1.37 and 1.46 and all other sec-
tions of these rules, regulations, and
orders which do not implement sec-
tions 4d and 4f of the Act.

(jiii) Futures customer funds. This
term means all money, securities, and
property received by a futures commis-
sion merchant or by a derivatives
clearing organization from, for, or on
behalf of, futures customers:

(1) To margin, guarantee, or secure
contracts for future delivery on or sub-
ject to the rules of a contract market
or derivatives clearing organization, as
the case may be, and all money accru-
ing to such futures customers as the
result of such contracts; and

(2) In connection with a commodity
option transaction on or subject to the
rules of a contract market, or deriva-
tives clearing organization, as the case
may be:

(i) To be used as a premium for the
purchase of a commodity option trans-
action for a futures customer;

(ii) As a premium payable to a fu-
tures customer;

(iii) To guarantee or secure perform-
ance of a commodity option by a fu-
tures customer; or

(iv) Representing accruals (including,
for purchasers of a commodity option
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for which the full premium has been
paid, the market value of such com-
modity option) to a futures customer.

(3) Notwithstanding paragraphs (1)
and (2) of this definition, the term ‘‘fu-
tures customer funds’” shall exclude
money, securities or property held to
margin, guarantee or secure security
futures products held in a securities ac-
count, and all money accruing as the
result of such security futures prod-
ucts.

(kkkk) Order. This term means an in-
struction or authorization provided by
a customer to a futures commission
merchant, introducing broker or com-
modity trading advisor regarding trad-
ing in a commodity interest on behalf
of the customer.

(1111) Organiced exchange. This term
means a trading facility that—

(1) Permits trading—

(i) By or on behalf of a person that is
not an eligible contract participant; or

(ii) By persons other than on a prin-
cipal-to-principal basis; or

(2) Has adopted (directly or through
another nongovernmental entity) rules
that—

(i) Govern the conduct of partici-
pants, other than rules that govern the
submission of orders or execution of
transactions on the trading facility;
and

(ii) Include disciplinary sanctions
other than the exclusion of partici-
pants from trading.

(mmmm) Prudential regulator. This
term has the meaning given to the
term in section 1a(39) of the Com-
modity Exchange Act and includes the
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency, the Federal De-
posit Insurance Corporation, the Farm
Credit Administration, and the Federal
Housing Finance Agency, as applicable
to the swap dealer or major swap par-
ticipant. The term also includes the
Federal Deposit Insurance Corporation,
with respect to any financial company
as defined in section 201 of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act or any insured
depository institution under the Fed-
eral Deposit Insurance Act, and with
respect to each affiliate of any such
company or institution.
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(nnnn) Registered entity. This term
means:

(1) A board of trade designated as a
contract market under section 5 of the
Act;

(2) A derivatives clearing organiza-
tion registered under section 5b of the
Act;

(3) A board of trade designated as a
contract market under section 5f of the
Act;

(4) A swap execution facility reg-
istered under section 5h of the Act;

() A swap data repository registered
under section 21 of the Act; and

(6) With respect to a contract that
the Commission determines is a signifi-
cant price discovery contract, any elec-
tronic trading facility on which the
contract is executed or traded.

(0000) Registrant. This term means: a
commodity pool operator; commodity
trading advisor; futures commission
merchant; introducing broker; leverage
transaction merchant; floor broker;
floor trader; major swap participant;
retail foreign exchange dealer; or swap
dealer that is subject to these regula-
tions; or an associated person of any of
the foregoing other than an associated
person of a swap dealer or major swap
participant.

(pppDp) Retail forex customer. This term
means a person, other than an eligible
contract participant as defined in sec-
tion 1a(18) of the Act, acting on its own
behalf and trading in any account,
agreement, contract or transaction de-
scribed in section 2(c)(2)(B) or 2(c)(2)(C)
of the Act.

(aqaq) Swap data repository. This term
means any person that collects and
maintains information or records with
respect to transactions or positions in,
or the terms and conditions of, swaps
entered into by third parties for the
purpose of providing a centralized rec-
ordkeeping facility for swaps.

(rrrr) Swap ezxecution facility. This
term means a trading system or plat-
form in which multiple participants
have the ability to execute or trade
swaps by accepting bids and offers
made by multiple participants in the
facility or system, through any means
of interstate commerce, including any
trading facility, that—

(1) Facilitates the execution of swaps
between persons; and
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(2) Is not a designated contract mar-
ket.

(ssss) Trading facility. This term has
the meaning set forth in section 1a(51)
of the Act.

[41 FR 3194, Jan. 21, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.3, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§1.4 Electronic signatures, acknowl-
edgments and verifications.

For purposes of complying with any
provision in the Commodity Exchange
Act or the rules or regulations in this
Chapter I that requires a swap trans-
action to be acknowledged by a swap
dealer or major swap participant or a
document to be signed or verified by a
customer of a futures commission mer-
chant or introducing broker, a retail
forex customer of a retail foreign ex-
change dealer or futures commission
merchant, a pool participant or a cli-
ent of a commodity trading advisor, or
a counterparty of a swap dealer or
major swap participant, an electronic
signature executed by the customer,
retail forex customer, participant, cli-
ent, counterparty, swap dealer, or
major swap participant will be suffi-
cient, if the futures commission mer-
chant, retail foreign exchange dealer,
introducing broker, commodity pool
operator, commodity trading advisor,
swap dealer, or major swap participant
elects generally to accept electronic
signatures, acknowledgments or
verifications or another Commission
rule permits the use of electronic sig-
natures for the purposes listed above;
Provided, however, That the electronic
signature must comply with applicable
Federal laws and other Commission
rules; And, Provided further, That the
futures commission merchant, retail
foreign exchange dealer, introducing
broker, commodity pool operator, com-
modity trading advisor, swap dealer, or
major swap participant must adopt and
use reasonable safeguards regarding
the use of electronic signatures, includ-
ing at a minimum safeguards employed
to prevent alteration of the electronic
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